
















































































cases, the plaintiff had no ownership interest at the time the case was filed, but managed to
obtain a purported ownership interest by the time it moved for judgment. In fact, in the instant
case, Wells Fargo assigned the Mortgage to the plaintiff, Freddie Mac, just one month after filing
suit. Given many plaintiffs’ eventual ability to produce some evidence of ownership, it is not
surprising that properly presented foreclosures have not been stymied where Ohio courts have
required plaintiffs to show ownership of the note and mortgage at the time of filing. Several
Ohio courts have adopted local rules and policies that require each foreclosing plaintiff to
produce what is essentially evidence of standing and evidence that the plaintiff is the real party in
mterest.

In November 2010, the Cuyahoga County Common Pleas Court adopted a Residential
Mortgage Foreclosure Affidavit Policy, which requires each plaintiff’s attorney to sign an
affidavit certifying that he or she has communicated with a representative of the foreclosing
plaintiff, Who has confirmed the accuracy 6f the documents, pleadings, court filings, and
notarizations in the case. As an alternative to counsel signing such an affidavit, the plaintiff’s
representative can appear in person at a hearing and testify regarding the substantive affidavits
that have been filed in the case.”

In accordance with the First District’s decision in Byrd, Hamiltoﬁ County requires
attachment of the note and mortgage to the complaint. The rule specifies, “If the plamntiff is not
the payee of the Note or the original mortgagee, then the assignment of mortgage bearing the

plaintiff’s name shall also be attached to the complaint. If the documents are not attached, the

* A copy of the Third Revised Residential Mortgage Foreclosure Affidavit Policy is available at
http://cp.cuyahogacounty.us/internet/CourtDocs/Magistrates/Residential% 20Foreclosure %20Affi
davit%2(Policy(Rev4).pdf (accessed Nov. 21, 2011).
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reason for the omission must be stated in the pleading.” Hamilton County Court of Common .
Pleas, Local Rule 45 (dated April 15, 2009).”

The Highland County Common Pleas Court requires that a copy of the mortgage be
attached to the complaint, and “[i}f the Plaintiff is not the mortgagee named in the mortgage, the
Plaintiff shall file copies-of the _assignments of the mortgage with the complaint_ whether or not
the assignment has been recorded.” Highland County Cbun of Common Pleas, Local Rule 15.3,
(dated July 1, 2009).° - |

Lucas Cqunty Common Pleas Court requires that every foreclosure complaint be
accompanied by an affidavit “documenting that the named plaintiff is the owner and/or holder of
the note and mortgage.” Lucas County Court of Common Pleas, Local Rule 8.02 (dated March
31, 2008).”

Summit County Common Pleas Court has adopted a rule requiring plaintiff’ s attorneys,
when filing foreclosure actions, to file “a Certificate of Readiness and any required supporting
documentation, demonstrating that plaintiff is the real party in interest and the matter is ready to
proceed against all necessary parties.” Summit County Court of Common Pleas, Local Rule
11.01 (dated June 1, 2008).°

In each of these counties, adoption of these policies does not appear to be hindering

financial institutions’ ability to initiate foreclosure actions. Although foreclosure filings

> Available at http://www.hamilton-co.org/common_pleas/Rules.htm (accessed Nov. 21, 2011),

® Available at http://www.hccpe.org/assets/pdf/hcepe-court-rules-2009-07-01.pdf (accessed Nov.
21, 2011).

7 Available at

http://fwww.co.lucas.oh.us/documents/Court %200f%20Common%20Pleas/GENRULES012309a.
PDF (accessed Nov. 21, 2011). .

% Available at
http:/f’www.akronlegalnews.com/rules_of_court/common_pleas/general_division_11 (accessed
Nov. 21, 2011).
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decreased in each of these counties from 2009 to 2010, those decreases were not unique. °
Across the state of Ohio, there was an overall decrease in foreclosure filings of 4 percent during
that same period. Policy Matters Ohio, Home Insecurity: Foreclosure Growth in Ohio 2011
(Feb. 2011) at Table 4."° Furthermore, the decreases have been attributed to the “robo-signing”
controversy that drew so much media attention during the second half of 2010. “Several of the
largest lenders and servicers * * * announced in the summer of 2010 that they were postponing
filing new foreclosures because of document errors that included improper signing of legal
forms. Had this legal and political controversy not ensued, it is likely that foreclosure filings in
Ohio would have continued to increase in 2010.” Id. at 4. Indeed, even with these decreases, the
number of foreclosures in Ohio “has been and remaiﬂs at crisis levels.” Id. at 1. In 2010,
foreclosure plaintiffs initiated 12,825 foreclosure actions in Cuyahoga County; 6,556 foreciosure
actions in Hamilton County; 307 foreclosure actions in Highland County; 4,232 foreclosure
actions in Lucas County; and 4,320 foreclosure actions in Summit County. Id. at Table 4.

Thus, despite being required to adhere fo hasic constitutional and procedural
requirements of standing and réal party in interest in these five counties, ﬁnancial‘institutions
appear to have been virtually unfettered in their ability to initiate huge numbers of foreclosure
actions. in these Ohio courts. The main difference is that borrowers in these counties are now

‘more fully protected by a system that ensures that all plaintiffs who approach the courthouse

® From 2009 to 2010, the percentage decreases were as follows: 9.5% in Cuyahoga; 2.4% in
Hamilton; 19.4% in Highland; 5.8% in Lucas; and 6.8% in Summit. While the percentage
decrease in Highland County appears large, this is likely due to the relatively small number of
foreclosures in that county and thus the fact that each foreclosure filing represents a larger
percentage of the overall total. In absolute numbers, 381 foreclosure cases were filed in
Highland County in 2009, and 307 foreclosures were filed there in 2010. Supreme Court of
Ohio, “Foreclosures Down 4 percent in 2010,” Feb. 10, 2011.

1% Available online at http://www.policymattersohio.org/home-insecurity-foreclosure- growth in-
ohio-2011.
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door have standing to do so and are real parties in interest. This Court should make clear that in
all Ohio courts, plaintiffs who wish to foreclose on residential mortgages must meet the same
standing and real party in interest requirements that apply to all other litigants in our system of
justice.

The dismissal of an improperly filed foreclosure imposes no undue hardship upon the
foreclosing plaintiff. Civ.R.17 is used to prevent the forfeiture of a claim. The dismissal of a
- foreclosure where the plaintiff does not own the mortgage is not the forfeiture of a claim. It is
merely the enforcement of longstanding requirements that a foreclosing plaintiff, just as any
other litigant, have standing to sue. The foreclosing plaintiff is in the best position to verify its
interests before commencing litigation. The rule of law proposed by Amici protects the integrity
of the court system by requiring that a plaintiff in foreclosure, just like any other litigant seeking
redress in court, have an actual, justiciable claim at the time¢ an action is brought.

X. .Conc.lusion

For all of the foregoing reasons, Amici urge this Court to find that in a mortgage
foreclosure action, a plaintiff’s lack of standing cannot be cured by the assignment of the
mortgage prior to judgment, and that where a financial institution files a foreclosure action
before obtaining assignment of the mortgage, the “cure” provided under Civ.R. 17 does not
apply.

Réspectfully submitted,

i (%

Linda Cook (0038743)

Ohio Poverty Law Center, LLC
555 Buitles Avenue

Columbus, OH 43215
Telephone: (614) 221-7201
Facsimile: (614) 221-7625
lcook@shiopovertylaw.org
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APPENDIXES

A. DLJ Mortgage Capital, Inc. v. Bazzy (C.P. Montgomery Cty. 2003), No. 02-4136A
B. Deutsche Bank Natl. Trust Co. v. Edwards (C.P. Erie Cty. 2009), No. 08-CV-712E
C. Wells Fargo Bank, N.A. v. Heiskell (C.P. Franklin Cty. 2003), No. 02 CVE-10-11149

D. Wells Fargo Bank, N.A. v. Hissa (C.P. Lucas Cty. 2009}, No. CI-08-6993
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IN THE COMMON PLEAS COURT OF MONTGOMERY COUNTY, OHIO

DLJ MORTGAGE CAPITAL INC,, :  Case No. 02-4316
Plaintiff, :  (Judge John W. Kessler)

.
DECISION, ORDER AND ENTRY
JAMIL BAZZY, et al,, : SUSTAINING DEFENDANT BAZZY'’S
MOTION TO DISMISS; AND
Defendants.
MOOTING ALL OTHER PENDING
MOTIONS

This matter is before the Court on Plaintiff DLJ Morigage Capital Inc.’s (“"DLF")
Motion for Summary Judgment filed October 15, 2002; Defendant Jamil Bazzy’s (“Bazzy™)
Motion to Dismiss and Motion for Judgment on the Pleadings filed October 17, 2002;
Defenda_ﬁt Bazzy's Memorandum in Opposition to Plaintiff”s Motion for Summary Judgment
ﬁléd chc:ber 17, 2002; Defendant Bazzy's Mgtioﬁ for Leave to File Third Party Complaint
filed October 17, 2002; and Plaintiff’ s Memorandum in Obposiiion to Motion to Dismiss and
Motion fér Judgment on the Pleadings filed October 29, 2002

For the reasons stated below, Defendant Bazzy’s Motion to Dismiss is SUSTAINED,

and all other pending Motions are hereby rendered MOOT.

T Appendix A |




I. FACTS

On January 9, 2002, Bazzy executed and delivered a mortgege deed secured by 2
promissory note {“Note”) in the amount of $65,700.00, to Mortgage Electronic Registration
Systems, Inc., as a Nominee for Finance America, LLC (“Finance America”). On April 1,
2002, Bazzy failed to pay the installment of principal and interest due on the (“Note”). Under
Paragraph 7(B) of the Note, this failure to tender payment constituted a default on the Note.
As result, on July 5, 2002, DLI filed a Compiaint for Foreclosure and alleged in party that
| subsequent to January 9, 2002, the Note had been indorsed to it. Pursuant to Chio Rule of
Civil Procedure 10(D), DLJ attached a copy of the Note to its Complaint. The Note listed the
lender as Finance America and did not indicate that it had been indorsed to DL]. As -pa'rt of
its present Motion for Summary Judgment, DLJ a&ached acopy of an Assignment of Mortgage
{“Assignment”) for the Note, indicating that the Note had been assigned fo it on August 1,
2002, |

II. LAW AND ANALYSIS
| Presently before the Court are DLI’s Motion for Summary Judgment, Bazzy"s Motion

to Dismiss and Motion for Judgment on the Pleadings, and B#zzy’s Maotion for Leave to File
Third Party Compiaint. The Court will begin by addressing Bazzy’s Motion to Dismiss, as such
is potentially dispositive of the other Mmions. |
A, Bazzy’s Motion to Dismiss and Judgment on the Pleadings |

Bazzy moves this Court to dismiss the foreclosure action asserted against him by DLJ,
contending that he is entitled to judgment on the pleadings because at the time DLJ filed the

action, it was not the holder of the mortgage note, and as such, not the real party in interest as
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required under Ohio Rule of Civil Procedure 17(A),

Civ. R. 17(A) mandates that “[e]very action shall be prosecuted in the name of the real
‘party in interest.” The underlying purpose of this is “to enable the deferﬁdant 10 avail himself of
evidence and defenses that the defendant has against the real party interest, and to assure him
finality of the judgment, and that he will be protected against another suit brought by the real
party in interest on the same matter.” Shealy v. Campbell (1985), 20 Ohio 8t.3d 23, 24-35,
A “real party in interest” is one who is directly benefitted or injured by the outcome of the case
and does not merely possess an interest in the action itself, /d., at 24. 'When attempting to
ascertain the “real party in interest,” it is proper for a court in inquire which party would be
entitled to damages. Young v. Merrill Lynch, Pierce, Fenner & Smith, Inc. (1993), 88 Ohio
App.3d 12, 16. 1fa prosecuting party fails to establish itself as a real party in interest, said party
lacks standing to invoke the jurisdiction of the court and is not entitled to judgment as a matter
oflaw, Kramer v. Millott (S.ept. 23, 1994}, Erie Co. App. No. E-94-5, unreported, at 1994 WL
518173.

Itis undisputed that DLJ filed the Complaint nearly four weeks before the Note had been
indorsed to it. As such, at the time of the July 5, 2002, filing date, DL.J was not a real party in
interest as it would have been Finance America, not D1.J, who would have been entitled to
damages under the Note.

While conceding this, DLJ points out tha¥ Civ. R. 17(A) also provides that “[n]o action
sh.ail be dismissed on the ground that it is not presecuted in the name of the real party in interest
until a reasonable time has been allowed after objection for ratification of commencement of the

action by, or joinder or substitution of, the real party in interest. Such ratification, joinder, or




substitution shall have the same effect as if the action had been commenced in the name of the
real party in interest.” DSL claims that by this language, the Complaint should not be dismissed
because by virtue of the Assignment of the Note on August 1, 2002 it became the real parfy in
interest in this foreclosure action, The Court rejects DLI's contention that mere submission of
the copy of the Assignment ts sufficient to establish that it is the real party in interest for this
action for two reasons.

First, the language of Civ. R. 17(A) specifically requires that any ratification of
commencerment of the action by, or joinder or substitution of, the real party in interest take place
afier an objection is made that the prosecuting party is not a real party in interest. Such
objection was not raised until Bazzy’s Answer was filed on August 23, 2002, indicating that
DLJ “may not be the proper and duly authorized assignee of the mortgage and/or note and/or
the true party interest.” Thus under Civ. R. 17(A), once this objection was raised, DLJ had a
“reasonable time” to obtain a ratification of commencement of the action from Finance America,
or otherwise move to substitute or join them to the action. However, it made no effort to obtain
such ratification of commencement or otherwise comport with Civ, R. 17(A). Instead, DLJ
waited until October 15, 2002, and filed a Motion for Summary Judgment. As part of this
Motion for Summary Judgment, DLJ simply attached the Assignment made on August 1, 2002,
and relied thereon to establish that it was the real party in interest. The Court finds that this
copy of the Assignment made August 1, 2002, doe§ not comport with the plain language of Civ.
R. 17(A). Civ. R, 1'7(A) required that after the objection was raised, an aﬁirmative action be
taken by DLJ as the prosecuting party to place on the record a ratification of commencement

of the action from Finance Mortgage, just as such an affirmative action would have been
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required to substitute or join Finance Mortgage. DLJ certainly had a reasonable time to take
such action, but chose instead to file its Motion for Summary Judgment and rely on the
Assignment made after the filing of the Complaint but before Defendant Bazzy’s objection was
raised. Therefore, this Court finds that under the present facts, DLJ has failed to establish that
itis a real party in interest as required under Civ. R. 17(A), and as such, lacks standing to invoke
the jurisdiction of this Court.

Second, even if this Court could find that DLI's mere inclusion the Assignment was
sufficient to comport with Civ. R. 17{A), this Court refuses to apply Civ. R. 17{A) in a way that
would encourage-much less reward—what can be at best deemed gross inaccuracies within the
Complaint. Civ. R. 17(A) does not serve to relieve a prosecuting party of its duties under Civ.
R. 11, specifically that the information cc_mtained within a pleading has good grounds to support
it. In other words, Civ. R. 11 prohibits a party from knowingly making a false statement ina
pleading. In its Complaint filed on July 5, 2002, DLJ specifically stated that Fingnce America
had indorsed the Note to it. However, by DLI"s own admission, Finance America did not assign
the Note to DLJ untif August 1, 2002. Thus DLI] averred that the Note had been indorsed to
it as of July 5, 2002, when in fact such was not the case. This Court refuses to allow a party to
“cofrect” a clearly false pleading by relying on Civ. R. 17{A).

For these reasons, the Court hereby SUSTAINS Bazzy’s Motion to Dismiss and
Judgment on the Pleadings. As such, aﬁ other pending motions are hereby rendered MOOT.

1. CONCLUSION |

After a thorough analysis of the facts and authorities proffered in this case, Bazzy’s

Motion to Dismiss is SUSTAINED and ail other pending Motions are hereby rendered MOOT.




SO ORDERED:

NP oy —

JUDGEJOHN W. KESSLER
Copies of this Decision, Order and Entry were forwarded to all parties listed below by
ordinary mail on this filing date.

Jeffrey V. Laurito, Attorney for Plaintiff, 35 Commercial Way, Springboro, OH 45066

Ronald L. Burdge, Attorney for Defendant Bazzy, 2299 Miamisburg Centerville Road,
Dayton, OH 45459

Richard M, Zimmerman, Attorney for A-OK Exterminating Company, 2755 Springmont
Avenue, Dayton, OH 45420

Arbors at Dayton, 320 Albany Street, Dayton, OH 45408

C. Robert Swaninger, Assistant Prosecuting Attorney and Attorney for Defendant
Montgomery County Treasurer, 5™ Floor, 301 W. Third Street, Dayton, OH 45402

Tim Waiker, Bailiff




IN THE COMMON PLEAS COURT OF
OTTAWA COUNTY, OHIO

Deutsche Bank National Trust Company, as  : CaseNo @S-V B
Trustee for Saxon Asset Securities Trust '

2006-3
Plaintifi(s), :
v. . JUDGMENT ENTRY

Christopher Lee Edwards, et. al.,

Defendant(s).

* ¥ % ko

1

{§]i} This matter is before the Cowrt sua sponte.” The foreclosure plaintiff named in

 this matter has not complied with the Court’s Notice of Intent to Dismiss filed December 29,

2008, requiring it to show that it is the real party in interest. “[A] foreclosure plaintiff * * *

¥ Buckeye Foods v. Cyyahoga Cty. Bd. Qf Revision (1999), 78 Ohio $t.3d 459, 460, 1997 Ohio 1999, 678 N.E.2d
917. State ex rel. Ini. Assn. of Firefighters, Local 381, AFL-CIO v. The City of Findlay, 3™ Dist. No. 5-05-21,

. —Appendix B—
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COMMON PLEAS COURT OF OTTAWA COUNTY

especially one who is not identified on the note and/or mortgage at issue, must attach to is
complaint documentation demonstrating that it is the owner and holder of the note and mortgage
upon which suit was filed, In other words, a foreclosure plaintiff must provide documentation
that it is the owner and holder of the note and mortgage as of the date the foreclosure action is
filed.”

{§2} 1T IS ORDERED, ADJUDGED, and DECREED that the foreclosure plaintiff has
failed to file documentation identifying it as the owner and holder of the note, as the original
mortgage holder, or as an assignee, trustee or successor-in-interest as required by this Court’s
Nétice of Intent to Dismiss;

{3} IT IS FURTHER ORDERED, ADJUDGED, and DECREED that this action is

DISMISSED pursuant to Civ.R. 41(B)(1) with costs to the foreclosure plaintiff; _

{§4} IT IS FURTHER ORDERED, ADJUDGED, and DECREED that the Clerk
of Courts shall send copies of this Judgment Entry to all parties of record or their counsel

by regular U.S. Mail, “forthwith.”

)
APRIL 13, 2009 _ Bruce WINTERS, JUDGE

2006-Ohio-1774. County Treasurer v. Battershy (In re Foreclosure of Liens & Forfeiture of Prop.), 11™ Dist. No.
11" Dist. No. 2007-L-002, 2007-Chto-4377, 2007 Ohio App. LEXIS 3949,

2 In re Foreclosure Actions, 2007 WL 4034554 (N.D. Ohio).

3 Seger v. For Women, Inc. 110 Ohio St.3d 451, 2006-Ohio-4855 (““The Civil Rules * * * require immediate service,
and the clerk violates his duties by failing tc atiempt prompt service.”} Black’s Law Dictionary defies “forthwith”
as “[ijmmediate; without delay.” Black’s Law Dictionary (8"’ Ed. 2004) 680.
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]N THE COMMON PLEAS COURT OF FRANKLIN COUNTY, OHIO
. CIVIL DIVISIGN
Wells Fargo Bank Mirnesota, NA., as 'I‘rustee

o -~ FINAL APPEALABLE @R’Dfﬁ

Case No. 02CVE-10-11149

VS,

Dotna M. Heiskell, et al.

e I'Tf.fzsma Ve

DECISION DENYING PLAINTIFE’S MOTION FOR S »

DECEMBER 20, 2002

N &
HOWHOY

i1
14

[T

i
8y
g

T

CRAWFORD, F.

cq 7 wd 92WIE
5
3

This matter is before the Court on Plaintiff Wells Fﬁrgo Bank anesdta,'N.A,, as
Trustee’s (hereinafter referred to as “Plaintiff”) Motion for Summzﬁ:y Judgment, ﬁied‘December
20, 2002 Plaintif moves the: Court, pursiant to Civ. R. 56, fora smnmary judgment in its favor
for all the relief prayed for in its Complaint on the grounds that there is no genming issue as o
any ‘material fact in this acﬁon and Plamtiff i is entitled to judgmcnt as a matter of law. On
Jamuary 6, 2002, Defendant Donna M. Bieiskell filed a Memorapdum Contra to Plaintiff's
Motior for Smnméty Judgment
| Plaintiff supports 1ts Mohon with thc aﬁdawt of Tercsa Bratcher (heremaﬁcr refer:red to
as “Bx‘atcher”) Bratcher states that on July 13, 1998 Defendant Donna M. Heiskell (haremafter
refgire(f fo as “Defendant’ ) executed and deli}rered' to Delia Funding Corporation her promissory |

ot in the principal ariount of $35,100.00 with interest at the rate of 11.5% per annum.

' ——AppendixC-
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~ (Bratcher Afﬁdé:ﬁt 9 4) On that same date and- conteraporanepusly therewith, Defendant
executed and delivered her mortgage deed to Delta Funding Corporation to secure the above-
referenced promissory note. (Bratcher Affidavit 1{-5) Bratcﬁer asserts that the mortgage deed was
subsequently assigned to Plaintiff. (Bratcher Affidavit { 5)
Bratcher states that Defendant failed to pay, when and as it became due, the monthly
payment on the mc;rtgag'e due on July 17, 2d06 and all montﬂly payments subse-zquantly dne.
(Brai-tcher Affidavit § 8) Thereff;re, Defendant is in. default for non-payment undér the terms of
the morigage. (Bratcher Affidavit § 8) Bratcher asserts Defendant owes $34,685.43, phg
mterest "at the rate of 11.5% f:om July 17, 2002, plus late charges, and its advances for taxes and
insurance, costs. (Bratcher Affidavit ¥ 10) |
Deféndant asserts in her Memotandum Contra that Plaintiff was not the real party in-
inferest at the time the above-captioned matter vias filed. Defendant states that the Assig‘nm;mt
of Mortgrge was dated on November 18, 2002 and was recordéed on November 25, 2002;
however, the above;-captioned matter was filed on October 8, 2002. «'I_;Iierefure, at the time
Plaintiff filed the aﬁove-caytioned matter it was not the real party in interest betause it was not
the holder of the promissory note and ﬁoxtgage. As a result, the Court finds that at the time the

above-vaptioned matter was commenced Plaintiff did not have a cause of action against

Diefendant.




-

£E

ir ';.-‘4

B
3

_ Accordingly, the Court hereby denies Plaintiff’s Motion for Summary Judgment, filed
December 20, 2002, Additionally, due to the fact that-Plaintiff had no claim against Defendant

in the time the above-captioned matter was filed and since Plaintiff did not file a Supplemental .

So Ordered.

Copies fo:
Glénn Alban
Counsel for Plainfiff

Joseph V. Maskovyak
Counsel for Defendant Doma M, Heiskell

Unknown Spouse of Donna M. Heiskell
Defendant

Unknown Tenant of 1310 Moundview Avenue
‘Columbus, Ohio 43207 .
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IN LUCAS COUNTY; OHIO; COMMON PLEAS COURT

Wells Fargo Bank, N.A., ¥ Case No. CI 08-6903
Plaintiff, ’ * Honorable Denise Ann Dartt

Vs, ® OPINION AND JUDGMENT
‘ ENTRY

Jill Hissa, et al., *
Defendants. *

This foreclosure action is before the Court upon Defendant Jill Hissa’s Motion to
Dismiss on the basis that Plaintiff Wells Fargo Bank was not a real party in interest at
the time the complaint was filed.

The holder of a mortgage is the real party in interest with standing to sue on the
contract.’ It is undisputed that Option One Mortgage Corporation {“Option One”) was
the holder of the note and mortgage at issue when the complaint was filed in the instant
case. Plaintiff Wells Fargo Bank was not assigned the mortgage until three days later.

* The issue, therefore, is whether the assignment of the mortgage after the filing of the
complaint is sufficient to establish Wells Fargo Bank as the real party in interest.

Civ.R. 17(A) provides that “Every action shall be prosecuted in the name of the

real party in interest. * * * No action shall be dismissed on the ground that it is not

'"Kramer v. Millot (Sept. 23, 1994), Erie App. No. E-94-5, 1994 Ohioc App. Lexis 4454.
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prosecuted in the name of the real party in interest until a reasonable time has been
allowed after objection for ratification of commencement of the action by, or joinder or
substitution of, the real party in interest. Such ratification, joinder, or substitution shall
have the same effect as if the action had been commenced in the name of the réal party
in interest.”

However, the Eleventh District Court of Appeals has held that Civ.R. 17(A) is not
applicable unless a plaintiff had standing to invoke the jurisdiction of the court in the
first place.* Moreover, Civ.R. 17(A) “only allows a plaintiff to cure a real-iaarty-in-
interest problem by (1) showing that the real party in interest has ratified the
commencement of the action, or (2) joining or substituting the real party in interest.”®
There is no evidence in this case that Option One ratified the commencement of this
action or that Wélls Fargo Bank was acting as Option One’s agent.

The Court therefore finds that Wells Fargo Bank cannot cure its lack of standing
by subsequently obtaining an interesf in the mortgage. Accordingly, Defendant Jill

Hissa’s Motion to Dismiss is well-taken.

 Travelers Indemn. Co. v. R.L. Smith Co. (Apr. 13, 2001), Lake App. No. 2000-L-014,,
2001 Ohio App. Lexis 1750; Northland Ins. Co. v. lluminating Co., 2004 Qhio 1529, Ashtabula
App. Nos. 2002-A-0058 and 2002-A-0066. Sece also, DLJ Morigage Capital Inc. v. Bazzy (May
16, 2003), Montgomery C.P. No. 02-4316.

*Wells Fargo Bankv. Byrd (2008), 178 Ohio App.3d 285.
2




JUDGMENT ENTRY

It is ORDERED that the Motion to Dismiss filed by Defendant Jill Hissa is

GRANTED, and 21l claims are DISMISSED without prejudice.

Date: /QU;{/O“D? {[Q!/nag_z_. %/—)@Q@ﬂ\

Denise Ann Dartt, Judge




