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The Honorable Eric H. Holder, Jr.
Att orney Gen era l
U.S. Dep artment of Justice
950 Penn sylv ani a Avenue, N W
Washington, D.C. 2053 0

Dear Attorney General Holder:

On Oc to ber 12, 2011 , th is Co mmittee issued a subpoe na to you for docume nts regarding
Operation Fast and Furious. The subpoenaed documen ts arc vital to help Congress fully understand the
genes is, impl ement at ion , and oversight of Operation Fast and Fur ious within the Department of Justice.
They are also critical in und erstanding how the Departm ent mishandled its response to Congress and
obstruc ted our investigati ve responsibilities.

Late on Friday, January 27, 20 12 - a year into our invest igat ion - the Department produced
documents that provide startling new detai ls about the involvement of senior Department officia ls in what
appea rs to be the Fast and Furi ous co ver-up. We now know that Assistan t Attorney Ge nera l Lanny
Breuer, head of the Criminal Division , promoted the moving of guns to Mexico as a strategy worth
pursuin g. This da ngerous strategy rel ied on Mexican law enforc ement officials to ca pture the guns and
the smugglers who tra fficked them . One e-ma il read s, " Breuer s uggested allowing st raw purchasers
cross into Mexi co so SS P [Secretariat of Public Secur ity] can arrest and PGR [Office of the General
Prosecutor] can prosecute and co nvict. Such coordinated ope rations between the US and Mexico
may send a st ro ng message to a r ms traffickers." These new document s show that Breuer mad e th is
statement on February 4, 20 I I, the same day Assistant Attorn ey General Ronald Weic h wrot e to
Co ngress denyin g that the Depart ment a llowed guns to wa lk.

The fact that the Departm ent just produ ced this document on Friday shows the lengths to which
you are willing to go to obstr uct our investigation and deceive the public. Just months ago, the prior
ad mini stration faced severe criticism regarding the AT F Phoenix Fie ld Div ision' s a lleged use ofs imilar
tactics. Mr. Breu er ad voc ated these same tactics. It is inconceivab le that the Department just becam e
aware of this highl y dam agin g document. On October 3 1, 20 II , Mr. Breuer apolog ized for fai ling to sto p
questionable tacti cs used in Fast and Furi ous in 20 10. Yet, as late as February 20 11, he was active ly
advocating gunwalking. This e-mai l casts renewed doubt on the sincerity of Mr . Breuer 's apology and his
abi lity to con tinue to serve in a leadersh ip ro le at the Department.

I E-mail from Anthony P. Garcia to Adam Lurie, Bruce Swartz, Kenneth Blanco, Jason Weinstein, et al. (Feb. 4,
20 11, 3:49 PM ) [1I0 GR DOJ 00 5752-54 ] .
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During your testimony before the 1louse Judiciary Committee on December 8, 20 I I, you stated
that the Department of Justice will not produce any responsive documents created after February 4,20 II
regarding Operation Fast and Furious, Your test imony was the first assertion of this position to Co ngress.
In no uncertain term s. yo u stated that:

[W]ith regard to the Justice Department as a whole - and I' m certa inly a member
of the Justice Department - we will not provide memos after February the -lth...
c-mai ls, memos - consistent with the way in which the Depa rtment of Justice has
always conducted itself in its intcrnctions.'

You again impressed thispoint upon Committee Members later in the hearing:

Well, with the regard to provision of e-ma ils, I thought I' ve made it clear that
after February the -lth it is not our intention to provide e-mail informa tion
consistent with the way in which the Justice Department has alway s conducted
itse lr.J

Your testimony indicates that the Department has no intention of fully complying with the
Committee's subpoena. Th is posit ion is entirely unacceptable. For three months after Senator Grassley ' s
initial letters. the Department was in denial that the congressional investigation had any merit. Not until a
May 5, 20 11 , meet ing with Committee staff' did the Departmcnt finally admit that "t hcrcs a there, there."
The actions of thc Department follow ing February 4 arc crucial in determining whether it has concea led
information fr0 111 Co ngress - includin g subpoenaed information - and to what extent it has obstructed our
work .

During a transcribed interview on December 14, 20 II, your ch ief of staff, Gary Grindler,
broade ned the Department' s position with respect to sharing documents created after February 4,20 I I,
Thc Associate Deputy Attorney Gene ral serving as Department counsel refused to allow Mr. Grindl er to
answer any questions relating to conversatio ns that he had with you or anyone else in the Departm ent
regarding Fast and Furious after February 4,2011:

What I am saying is that the Attorney Genera l made it clear at his test imony last
week that we are not provi ding informat ion to the committee subsequent to the
February 4th letter.'

Department counsel expanded thc position you art iculated regarding documentary evidence at the
Judiciary Committee hearing to include testimonial evidence as well.' Give n the initial response by the
Depart ment to the congressional inquiry earlier this yea r, the comments by the Assoc iate Deputy Attorney
General create a barrier preventing Congress from obtaini ng vita l information about Fast and Furious.

The Department has also maintained this position during additional transcr ibed interviews, In an
interv iew with Deputy Assistant Attorney General Jason Weinstein on January 10, 20 12, in response to a
quest ion about Mr. Weinstein' s interactions with the Arizona U.S. Attorney 's Offic e, Depart ment counse l

2 Oversight Hearing on the United States Departm ent 0/Justi ce ofthe H. Comm. 0 11the Judiciary. 112lh Congo
(Dec, 8, 2011)(testimony of Au'y Gen. Eric H. Holder, Jr.) [hereinafter Holder Testimony],
3 M
s Transcribed Interview of Gary Grindler, Chief of Staff to the Au'y Gen. (Dec. 14, 20 I I) at 22.

' d.
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prohib ite d an en tire line o f questionin g by cla im ing it " imp lica tes the post-February 4th period ..·•
Department counse l cited a "c on stitut iona l privi lege " in SUpp0l1 of this position. without e laborat ing
furl her. ' T o date. the Department ha s not provided a ny fu rth er detail as to the scope o f thi s positi on .
wh ich wa s at odds w ith 1'>1r. We inste in ' s w illin gness to answe r the Com mittee' s qu estio ns:

[A]s I sa id. I personally would be more than hap ry to answe r questi on s ab out
post-February -lth, but I a m not authorized 10 do so .

In fac t. foll owing the February 4. 20 II . letter. J\1r. Weinstein. at the behest o f 1'>1r. Breuer, prepared an
analyt ical rev iew o f Fast and Furious· 1'>1r. Weinstein interviewe d Em ory I Iurley and Patrick
C unningham o f the Ari zo na U.S . Attorney ' s o ffi ce in conducting th is review" The document that
result ed from 1'>1r. Weinste in ' s ana lys is spec ifi ca lly di sc ussed issues re levant to the case . To da te. the
Department has not produced thi s docu ment to the Committee, de sp ite the fact that it is resp on sive to the
subpoena.

At the Dece mb er 8 hea ring, you a lso stressed. on mul t iple occas ions, that the De pa rtment' s
dec ision to prod uce documents re late d to the Fe brua ry 4, 20 II lett er to Sen ator G rass ley wa s
unpreced ented , a nd reflected an effort to be tra nsp a rent. I I Such co m me nts, however, comp lete ly bel ie the
facts and arc misleading. First and foremost. Icannot underemphasize that the Depart ment's February 4,
20 11, letter to Cong ress co nta ine d fa lse info rmation . Yo u decided to re lea se mat eri al s re lated to the letter
only a lier Com m ittee sta ff informed Department lawyers that the Com mittee was co ns ide ring a crimina l
re fe rra l. It is d isi ngenuo us to c la im that th is was a vo luntary effort to be tran sp aren t. Un fortuna te ly, the
Dep art ment ' s de lays in docume nt production reflec t a recurri ng pattern th rou gh out this investigati on . To
put it bluntly, the Department has been irresponsible in failing to take congressional ove rsight of Fast and
Furious serious ly,

T he Com mittee issu ed its fi rst subpoe na for documents on March 3 I, 20 II . In resp onse, the
Department prod uced zero pages o f non-pub lic doc uments un til June 10_20 I I. ove r tw o mo nths later, a nd
on the eve o f the Committee 's first hearing into Fa st and Furi ous. T hat hearing fea tured co nstitut iona l
scho la rs wh o exp la ined the Depart mcnts clear ob ligat ions to comp ly with the subpoe na and highlight ed
congress iona l mechan isms to compe l production . Faced w ith the possibility o f con tempt proceedings. the
Department began to produce documents.

O ver the next live months, Sen ator Grasslcy and I repeated ly asked for information surrounding
the creat ion of the Department' s February 4. 20 11 letter. The Department flatly refused these request s . II
was not until my overnber 9. 20 II letter to Assi stant Att orney Genera l Ronald We ich - whi ch rai sed the
possibility o f cri m ina l charge s for the fal se state me nts made in the February 4 letter - that the Department
finally saw III to give Cong ress the mat eria ls we had been requesting for months. Contra ry to state me nts
you made during the December 8 hearing. you did not release these materials voluntari ly . Instead. the
Department prov ided them becau se it had no alternat ive .

As I sta ted in my November 9. 20 II letter to Assi stan t Attorney General Weich. und erstand ing
the Department's actions after Congress began its investigation is crucial. Even after the Department

6 Transcribed Interview of Jason Weinstein. Deputy Assistant Att ' y Gen. (Jan. 10. 2012) at 177.
' Id. at 178 .
, Iii. at 227.
.) Transcribed Interview of Dennis K. Burke at 158-60 (Dec. 13, 20 I I) .
10 ld. at 158-59.
I I I ioider Testimony, supra note 2.
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began to recognize the full effect of the problems result ing from Fast and Furious, it still failed to come
forward and share with Congress what it had learned.

Since the Department initially misrcprescntcd the facts and misled Congress, it is necessary to
investigate the Department ' s response to our investigation. Your actions lead us to conclude that the
Department is actively engaged in a cover-up. It is essential for the Department' s Office of Legislative
Affai rs to facilitate the production of documents we have requested so we can complete our investigation.
The Department 's persistent delay tactics make this task increasingly and unreasonably difficult.

In short, the Committee requires full compliance with all aspects of the subpoena, includin g
complete product ion of documents created after the Department' s February 4, 20 I I letter. As such,
provide all documents pursuant to the October 12, 20 I I subpoena as soon as possible, but by no later than
5:00 p.m. on February 9,201 2. Should you choose to continue to withhold documents pursuant to the
subpoena, you must create a detailed privilege log explaining why the Department is refusing to produce
each document. If the Department continues to obstruct the congressional inquiry by not providing
documents and information, this Committee will have no alternative but to move forward with
proceedin gs to hold you in contempt of Congress.

cc: The Honorable Elijah E. Cummings, Ranking Minority Member
Committee on Oversight and Government Reform

The Honorable Charles E. Grassley, Ranking Member
U.S. Senate, Committee on the Judiciary
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