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EMC Mortgage Cor por ation, appellant-respondent, v Thomas J. Patella, Jr., et al.,
respondents-appellants, et al., defendants.
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SUPREME COURT OF NEW YORK, APPELLATE DIVISION, SECOND
DEPARTMENT

2001 N.Y. App. Div. LEXIS 833

December 8, 2000, Submitted

January 29, 2001, Decided

NOTICE:

[*1] THE LEXIS PAGINATION OF THIS
DOCUMENT IS SUBJECT TO CHANGE PENDING
RELEASE OF THE FINAL PUBLISHED VERSION.

CASE SUMMARY

PROCEDURAL POSTURE: Plaintiff successor
mortgagee appealed Supreme Court, Westchester County
(New York), summary judgment dismissing as time-
barred its foreclosure action against defendant
mortgagors. Defendants appealed denial of other
branches of their motion.

OVERVIEW: When defendant mortgagors defaulted on
their debt to plaintiff's predecessor mortgagee, plaintiff's
predecessor accelerated the debt and commenced
foreclosure proceedings that were discontinued as a
result of plaintiff's predecessor's default. More than six
years later, plaintiff sought to foreclose its interest. The
court held that plaintiff's action was barred by New
York's six-year statute of limitations. When plaintiff's
predecessor accelerated the debt, the entire amount
became due and payable, and the statute of limitations
began to run. Plaintiff or any of its predecessors could
have stopped the running of the statute by revoking the
acceleration, but there was no indication that any
revocation had occurred.

OUTCOME: The court affirmed the order, because
once plaintiff's predecessor accelerated defendants debt,
the six-year statute of limitations began to run, and the
acceleration was never revoked. Other issues raised by

defendants on appeal were never actually decided by the
trial court.

COUNSEL:
Golden, Wexler & Sarnese, P.C., Garden City, N.Y.
(Warren S. Hecht of counsel), for appellant-respondent.

Gellert & Cutler, P.C., Poughkeepsie, N.Y. (Lillian S.
Weigert of counsel), for respondents-appel lants.

JUDGES:

LAWRENCE J  BRACKEN, ACTING PJ,
CORNELIUS J. OBRIEN, FRED T. SANTUCCI,
ANITA R. FLORIO, JJ. BRACKEN, ACTING P.J,
O'BRIEN, SANTUCCI and FLORIO, JJ., concur.

OPINION:

DECISION & ORDER

In an action to foreclose a mortgage, the plaintiff
appeals from so much of an order of the Supreme Court,
Westchester County (Cowhey, J.), entered October 25,
1999, as denied its cross motion for summary judgment
and to strike the answer of the defendants Thomas J.
Patella, Jr., and Christine Patella, and granted that branch
of the motion of those defendants which was for
summary judgment dismissing the complaint insofar as
asserted against them, and the defendants Thomas J.
Patella, Jr., and Christine Patella cross-appeal from so
much of the same order as purportedly denied those
branches of their motion which were to cancel a notice of
pendency and direct payment by the plaintiff [*2] of
their costs and expenses, and for summary judgment on
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their counterclaims insofar as they sought judgment
vacating the notice of pendency and declaring the note,
mortgage, and consolidation agreement null and void.

ORDERED that the cross appeal is dismissed; and it
isfurther,

ORDERED that the order is affirmed insofar as appealed
from; and it is further,

ORDERED that the defendants Thomas J. Patella, Jr.,
and Christine Patella are awarded one bill of costs
payable by the plaintiff.

The origina consolidated note and mortgage
between the defendant mortgagors Thomas J. Patella, Jr.,
and Christine Patella (hereinafter the Patellas) and the
mortgagee Dime Savings Bank of New York, FSB
(hereinafter Dime) provided that the payment of the
mortgage debt could be accelerated on default at Dime's
option. Thereafter, when the Patellas allegedly defaulted,
Dime indicated that it was exercising its option to cal in
the mortgage and demanded payment of the entire
mortgage debt by letter to them dated August 20, 1992.
Subsequently, by filing a summons and complaint, both
dated September 14, 1992, Dime commenced a
foreclosure action.

After an unsuccessful summary judgment motion,
[*3] the Supreme Court, Westchester County, dismissed
Dime's foreclosure action as a result of its failure to
appear at a certification conference. Although Dime was
provided with the opportunity to move to vacate its
default, it failed to do so.

Thereafter, the mortgage went through a series of
assignments, and ultimately, on March 21, 1997, it was
assigned to the plaintiff. By letter dated February 26,
1998, the plaintiff notified the Patellas of its intention to
commence foreclosure proceedings and demanded
payment of the mortgage debt. Then, by the filing of a
summons and complaint, both dated April 28, 1999, the
plaintiff commenced the instant foreclosure action. The
Patellas moved for summary judgment dismissing the
complaint insofar as asserted against them on the ground,
inter alia, that the action was time-barred, since the entire

mortgage debt became due and payable upon their
alleged default more than six years earlier.

The law is well settled that, even if a mortgage is
payable in installments, once a mortgage debt is
accelerated, the entire amount is due and the Statute of
Limitations begins to run on the entire debt (see, Rols
Capital Co. v Beeten, 264 A.D.2d 724, 696 N.Y.S.2d 48;
[*4] Loiacono v Goldberg, 240 A.D.2d 476, 477, 658
N.Y.S.2d 138). Asthis court stated in Federal Natl. Mtge.
Assn. v Mebane (208 A.D.2d 892, 618 N.Y.S.2d 88), once
a mortgage debt is accelerated, "the borrowers right and
obligation to make monthly installments ceased and all
sums [become] immediately due and payable”, and the
six-year Statute of Limitations begins to run on the entire
mortgage debt ( Federal Natl. Mtge. Assn. v Mebane,
supra, at 894).

In this case, it is undisputed that in 1992 Dime
notified the Patellas that their mortgage debt was being
accelerated. Accordingly, at that point in time, the entire
mortgage debt became due, and the Statute of
Limitations began to run. Although a lender may revoke
its election to accelerate the mortgage, the dismissal of
the prior foreclosure action by the court did not
congtitute an affirmative act by the lender revoking its
election to accelerate, and the record is barren of any
affirmative act of revocation occurring during the six-
year Statute of Limitations period subsequent to the
initiation of the prior action (see, Federal Natl. Mtge.
Assn. v Mebane, supra, at 894). Consequently, [*5] this
foreclosure action is time-barred (see, CPLR 213[4]).

Contrary to the Patellas' contentions, the court did
not deny those branches of their motion which were to
vacate the notice of pendency and to award them costs
and expenses, or which were for summary judgment on
their counterclaims seeking to vacate the notice of
pendency and to declare the mortgage, note, and
consolidated agreement null and void. The court failed to
address those issues. Accordingly, those branches of the
motion remain pending and undecided (see, Katz v Katz,
68 A.D.2d 536, 418 N.Y.S.2d 99).

BRACKEN, ACTING P.J., OBRIEN, SANTUCCI and
FLORIO, JJ., concur.
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