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COUNTY OF PALM BEACH
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NYE LAVALLE, of XXXXXXX, Florida XXXXX according to law deposes and states under penalties of perjury as follows:

1. I am a resident of the State of Florida.   

2. I make this affidavit based upon facts personally known by me.

3. Since approximately 1994, I have been involved in researching, investigating, compiling, and providing information and resources related to predatory servicing, lending, and mortgage fraud.

4. In 1999, I coined the term predatory mortgage servicing which I later reduced to predatory servicing in a report prepared by me on the predatory lending, servicing and origination practices of many in the mortgage industry.

5. I presently spend up to 50 plus hours a week of my time as a consumer and investor advocate conducting research and interviews; preparing reports; investigating claims, reviewing courts files, documents, pleadings, testimony, depositions and evidence; answering questions from victims, lawyers, law firms, regulators, government agencies, executives, media and others and informing, educating and providing advice, counsel and support to the same.

6. At present, I am not paid for my activities in assisting others except for expenses.

7. I have written many reports on predatory lending, servicing abuse and fraud and have been an industry whistleblower having spent over 30,000 hours of my time and hundreds of thousands of dollars of personal and family resources combating the predatory and fraudulent practices found in the secondary mortgage market.

8. I have counseled and explained such schemes to hundreds upon hundreds of law firms, lawyers, advocates, journalists, authors, investors, victims, regulatory agencies and state and government officials.

9. In 1998, I was one of the first individuals in the nation to allege that Fannie Mae and Freddie Mac were “cooking their books” via various financial engineering schemes.

10. Currently, I am a shareholder in many mortgage companies including Fannie Mae , Freddie Mac, Bear Stearns, Washington Mutual, MGIC, and Radian, many of which are members, owners and shareholders in Mortgage Electronic Registration Systems, Inc. [MERS]

11. Pew family trusts which I am a beneficiary and/or remainderman to also maintain investments in various banks, mutual funds, and other entities that maintain interests in various shares, mortgage backed securities and/or debt issuances.

12. As such, I am very concerned about the fraudulent practices found in the mortgage market that are now the concern of many state and federal regulators, state AGs, plaintiff’s counsel and judges across the nation.

13. Many of the allegations and claims I have made over the years have been found to be true in various jury, court and arbitration rulings, FTC, USDOJ and OFHEO investigations and settlements; class action lawsuit settlements and investigations and settlements by the majority of the nation’s state attorney generals.

14. These include actions, rulings, investigations and or settlements related to the following companies:  EMC Mortgage, Bear Stearns, Fairbank’s Capital, The Associates, Ocwen, Litton Loan, Household Finance, Ameriquest, Washington Mutual, and now MERS.

15. I have brought forth evidence and allegations of numerous frauds and abuses by members of the Florida bar and other state bars of unethical, illegal, and potentially criminal activities under Florida 772.00 to many, including executives of MERS and their shareholders, and they had turned a willful and blind eye to the abuses.

16. Since 1999, I have brought my evidence and allegations to various members of the boards, CEOs, counsel, accounting firms, ratings agencies and/or chief legal counsel of or for EMC Mortgage, Bear Stearns, Washington Mutual, BankOne, Merrill Lynch, JPMorganChase, Ocwen, Fannie Mae, Freddie Mac, MERS, and others.

17. Many of these companies are owners, members, and or shareholders of MERS.

18. Shareholders of MERS are listed herein in Exhibits A, B and C attached herein.

19. On MERS’ website, they maintain a question and answer forum located at http://www.MERSinc.org/forum/index.aspx.

20. This forum used to be an “open forum” whereby industry participants were invited to come to the web site to ask questions of MERS management and answer questions from other industry participants about MERS and electronic registration.

21. In 2003 and 2004, I posed several questions to MERS, its CEO, and corporate counsel who had responded to my posts.

22. However, their answers were less than forthcoming and I followed up with additional questions.

23. These posts are attached as Exhibit D and are the posts that Judge Gordon referred to by Ms. Nye and Matilde Pew in his inquiry and questions of MERS before his show cause hearing.  In reality, I am Nye Lavalle, a male, and Matilde Pew is my mother whose name I used on the post since they were not answering me.

24. MERS soon stopped answering my questions about lost and missing promissory notes; false affidavits, sham pleadings and my alleged violations of law in Florida and other parts of the nation.

25. Soon thereafter, they changed the nature of their web site forum by reviewing questions and then responding publicly to only those, it wished to respond to, that did not reveal problems, scams, and/or frauds.

26. I have set numerous other e-mails and posts to MERS without further response.

27. I also provided my evidence and allegations to various owners of MERS, their CEOs, and boards.

28. One such example is a report attached as Exhibit E that was widely distributed to the boards and CEOs of Fannie Mae, Freddie Mac, government regulators and others.

29. This report provides detailed examples of predatory lending and servicing frauds and examples of unethical and even illegal conduct of members of the bar and servicers in Florida.

30. I have highlighted No. 70 to 76 of this report to show that owners of MERS were “on notice” to the frauds and abuses I first discovered in 1997/8 that now other Florida Judges such as Judge’s Logan and Gordon have identified in their courtrooms as well.

31. JPMorganChase’s prior Chairman and CEO, William Harrison, initiated an internal investigation of my allegations and engaged inside counsel and investigators.

32. My understanding is this investigation is still open, however I believe such an investigation is intended to conceal executive’s knowledge of the frauds and abuses brought to their attention.

33. Bear Stearns also claimed to have initiated an investigation and I again believe that such an investigation was intended to conceal executive’s knowledge of the frauds and abuses brought to their attention, including those in Florida and those now under investigation by the Federal Trade Commission.

34. Another company, Fannie Mae, has retained impendent counsel in Washington D.C. to investigate my allegations.

35. The counsel retained was Mark Cymrot, of Baker Hostetler.

36. The investigation focuses on:

· Predatory lending and servicing schemes I have discovered that can affect the accounts of borrowers and thus the accounts and books of Fannie Mae by not properly amortizing the principal on the loan balance and thus wrongfully inflating the balances of the loans and assets held on the books.

· MERS, Servicers, Trustees and their lawyers across the nation, with major emphasis in Florida, filing false affidavits, pleadings and providing false testimony as to the ownership of notes; lost, missing, stolen or destroyed notes; and who the holder of the note is and who has the beneficial interests in the note.

· Counsel and others have agreed with me that the practices of MERS and counsel in Florida who plead a known wrong set of facts violates ethics and possible criminal and civil laws, especially as to false affidavits and perjury.

· MERS, its members, and counsel have been noticed of these practices for many years now, yet they continue.

37. To that end, recently, Judge Gordon of Dade County quotes me extensively in his questions of various FLA.  bar members and counsel for MERS he brought forward to his court in a show cause hearing with MERS where he declared many of their actions to be shams upon his court according to the transcript attached as Exhibit F.

38. Judges Gordon and Logan raise the identical issues I first raised in 1998 to many in the industry when the servicers were conducting the same set of scams and shams upon the courts.

39. His order is attached as Exhibit G.

40. Judge Logan in Pinellas County also found and asked the same questions of MERS that I have been asking the industry for over 8 years now and where I have legal tape recordings from Georgia and Texas of these questions.

41. Due to my questions and exposure, the industry has spent over $2 million in abusive litigation targeting my family and I in order to gain my silence and “make me go away” as some have demanded and to sell my stock in various companies.

42. I have refused all offers of settlement until the abuses are all curtailed and victims are compensated for their losses.

43. Since 1998, I have documented numerous abuses of law and the direct and complicit unethical and even criminal behavior by many in the Florida Bar that work with mortgage companies.

44. Currently, I am working with Independent counsel for Fannie Mae on such abuses and some of the conduct of the Florida Bar dealing in the mortgage industry I believe is in violation of various provisions of Florida 772.00, especially the perjury provision therein.

45. Many law firms were included in a list of firms in Florida and across the nation that Fannie is investigating for filing false and perjured affidavits and sham pleadings.

46. E-mails to their appointed independent counsel concerning these frauds are contained in Exhibit H.

47. Another e-mail with a list of firms I had knowledge of providing false affidavits and pleadings was requested of me by Fannie’s counsel.  This e-mail is attached as Exhibit I.

48. I, and others, will soon be submitting various complaints and this affidavit along with evidence attached to my report to the Florida Bar on the unethical and even criminal activities of members of the Florida Bar related to the mortgage industry, including the law firms on my list and each lawyer identified.

49. I will also be seeking cases in Florida where these abuses are underway, seeking to act as a friend of the court in bringing to light, a true set of facts for each court to consider.

50. On information and belief, I have been informed that complaints about Florida Bar members have already been forwarded to the bar by judges involved in these matters.

51. I would reference this honorable Court to the show cause hearings and appellate review for cases before Judge Logan in Pinellas County and Judge Gordon in Dade Country regarding Mortgage Electronic Registration Systems a/k/a MERS.

52. I have amassed millions of pages of documents and over a hundred legally recorded audiotapes [made in GA and Texas] supporting my allegations.

53. Until the past few years, many in the industry claimed my allegations to be false.  Yet, my reports have proven to be extremely accurate.  Many of the predatory practices and fraudulent acts that I first uncovered and documented in reports between 1994 and 2000 are today the subject matter of class action lawsuits and state and federal investigations and prosecutions by State Attorney Generals, the U.S. Department of Justice, SEC, FTC and even the U.S. Senate finance committee.

54. As I mentioned, Fannie Mae has retained independent counsel to work with me on reviewing the allegations involving MERS and many other mortgage companies I have identified in this affidavit and Fannie’s relationship with these companies.

55. They have also requested my review of their servicing guidelines for servicers as well as MERS.  This is evidenced by the e-mail attached as Exhibit J where they sent me some revisions of Fannie’s servicing guidelines for my review and input.

56. Exhibit K is my e-mail response to Fannie’s independent Counsel and Exhibit L contains my additions, comments, insights, and recommendations.

57. Exhibit M is a set of servicing “best practices” that has been developed by industry leaders, advocates, USDOJ counsel, and myself.  I have asked Fannie Mae to implement these practice and police ALL servicers used by Fannie to insure they implement them as well, whether Fannie Mae Loans or not.

58. Based on the evidence I have examined to date, and my knowledge of the pattern and practices of current Florida law firms representing lenders, I am aware of their involvement and the involvement of other members of the United States Foreclosure Network and AFN in knowingly providing false information and claims upon consumers and courts in the state of Florida and elsewhere in the United States. 

59. One such ploy and fraud upon the court is to actively claim in various foreclosure and legal pleadings that the promissory notes and/or deeds of trusts and mortgages have been either lost, stolen or destroyed when the actual notes are known to be available at various locations across the nation in what are called document custodians which typically are major banks acting in a trustee and custodian capacity.

60. This Musical Chair and Three Card Monte scheme as I have descried it, is detailed in a more formidable letter by Diane E. Thompson, Executive Director of the Land of Lincoln Legal Assistance Foundation in East St. Louis, Illinois.  She also serves as a member of the Consumer Advisory Council of the Board of Governors of the Federal Reserve.

61. I have attached her letter as Exhibit N that I obtained from the Federal Government’s Office of Thrift Supervision [OTS].

62. I would direct this honorable Court’s attention to the last paragraph of page 2 of Exhibit N and the entire page three; especially footnote 4 at the bottom.  This will clearly demonstrate for the Court my assertion of the musical chair and three-card Monte characterization.

63. However, I am not the only one that has identified this charade.  Judges in Connecticut have demanded that at least the servicer is named in foreclosures as evidenced by the attachment in Exhibit O.

64. I have interviewed many industry experts and members of the Mortgage Bankers Association of American [MBAA] document custody committee to determine what the likelihood is of how so many original promissory notes could be missing, lost or destroyed.  The MBAA is also a shareholder and owner of MERS.

65. They have advised me that the numbers I have reported would be of major concern for wide and massive scale fraud the size of which would exceed the Savings and Loan crisis of the late 80s and early 90s.

66. In addition to such interviews, I have reviewed the document custody procedure manuals for Fannie, Mae, Freddie Mac, Ginnie Mae and other private investors and determined that it is a near impossibility that there would be a lack of knowledge of the whereabouts of the promissory note or the last person to whom such a note was sent or held by since they are documented via various tracking systems and mechanisms that would identity who last held or was sent such a negotiable instrument.

67. Additional key documents that I have decided to provide this honorable Court that include selected PowerPoint slides from MERS [Exhibit P]; legal presentation documents obtained from MERS [Exhibit Q]; Legal opinions and insights on MERS operations from it’s executives, owners, partners and lawyers [Exhibit R]; and opinions of various courts including U.S. Federal Appeals Courts, Kentucky Supreme Court, Oklahoma Supreme Court, and Georgia Supreme Court [Exhibit S] as well as each exhibit attached herein.

68. What this honorable Court will see is that MERS, when painted into a legal corner that is contrary to the benefits of the servicer, lender, investor or MERS, uses the three-card Monte shell game to it’s benefit saying they don’t own the note in certain instances [Oklahoma] when it behooves them and then disclaiming ownership after claiming it [Georgia Case] after getting judgment against them.

69. If MERS can use the argument that it wasn’t the proper party in the Georgia Case, and request Fannie Mae to be substituted in when summary judgment was already entered into against them, then others in Florida and elsewhere can plead and allege that a wrongful party foreclosed on them and that they wish to vacate such judgment and reopen their cases for fraud upon the court or for false pleadings and that the party had no right to bring the foreclosure action in their name and especially when they do not name the servicers, trustees, and trusts in the pleading and intentionally hide and conceal their existence thought false and fraudulent pleadings and affidavits.

70. Surely this honorable Court would be disturbed by the consequences involved to the Court and judicial system you oversee in your capacity as a judge, if all of a sudden a slew of cases had to be reopened and tried again due to the unethical and potentially criminal behaviors of the MERS, the mortgage servicers lenders, trustees, and their counsels.

71. This would be a total waste of judicial resources that would be the direct cause of the Plaintiff’s massive sham pleadings and affidavits.

72. This honorable Court may wish to examine the Federal Appeal’s Court ruling in the MERS vs Estrella case where without request by any counsel and in a case where the Court reprimanded both sets of lawyers for bringing the case before it was ripe for appeal, openly questions subject matter jurisdiction saying that ‘MERS is not the lender.” [page 4]  It also states that MERS “is a nominee only, holding title to the mortgage but not to the note.”  “Each lender appears to be entitled not only to payment as the note’s equitable (and legal) owner but also to control any litigation and settlement.”

73. This double-dealing shell and musical chairs game has serious public accounting and reporting implications which is the subject of Fannie Mae’s current investigation by independent counsel as well as the SEC, USDOJ, OFHEO and others, including myself.

74. Depending on the day notes come on and off the books, there are significant accounting issues that depend on who owns, controls and is given or takes consideration for such notes that are endorsed in blank and could be placed on anyone’s books or pledged as collateral for other secured transactions.

75. I am a consumer and investor advocate and a beneficiary or remainderman to Pew trusts that hold hundreds of thousands in financial intuition stocks, bonds and mortgage backed securities.

76. As such, I am concerned that the policies and practices in the industry have led to egregious and fraudulent actions that could affect my own income and future inheritance as well as the financial security of all Americans, including the honorable Judge of this Court and its pension fund, if any.

77. Warren Buffet and Alan Greenspan have also echoed many of my assertions and concerns and issued warnings of potential systemic risk to the nation’s financial system.  Warren Buffet even lamented that these are the “real weapons of mass destruction.”

78. One such concern is the literally thousands of alleged, by verified pleadings, direct testimony and sworn affidavits of “lost or missing promissory notes” that I have come across in examining thousands upon thousands of court files and cases across America, especially here in Florida.

79. As a researcher by trade, the incidence of the samples I have encountered to date show between 70% to 95% of cases make such a claim and allegation.

80. These claims are made in courts across America, but particularly here in where I have personally reviewed thousands of files.

81. What is particularly troubling is that Fannie Mae and Freddie Mac and other private investors require the original promissory note to be endorsed in blank and undated thus making it bearer paper according to the Uniform Commercial Code [UCC].        

82. According to industry calculations, this would mean that literally “trillion” dollars worth of promissory notes have been transformed into bearer paper by having them endorsed in blank and undated.           

83. As such, hundreds of millions of dollars of negotiable instruments that are endorsed in blank are claimed to be lost, stolen, or destroyed in Florida are of concern to me and such loss is considered a major red flag for fraud by virtually any major accounting firm, certified fraud examiner or forensic accountant.

84. This is evidenced in the dialogue between Judge Logan in Pinellas County and MERS counsel attached in the transcript labeled Exhibit T and Judge Logan’s ruling in Exhibit U.

85. My investigation shows that if they were truly stolen or destroyed, that there would be evidence via police and insurance reports; due diligence and quality control reports; custodian exception reports; and reports of investigations of such loss, theft or destruction supporting the manner of such loss or destruction.           

86. At the very least, the last sign in and sign out of the promissory note via the custodian's records and register would be available as well as any receipt of the last mailing or transfer of such note which are generally made via overnight delivery and/or registered mail.

87. Furthermore, I have secured evidence that many of these notes are still being pledged, sold and traded long after their extinguishment and in some cases being pledged to more than one securitization transaction at a time meaning that there may be more than one party claming a beneficial interest in the note.             

88. I have asked the CEOS of several banks and GSEs to answer two questions for me.

89. That questions are:  “Is a borrower entitled to their promissory note stamped canceled and paid in full upon the payoff or refinancing of their mortgage?” “If not, why not?” To date, each CEO refuses to answer such a basic question.

90. In fact, interviews with borrowers and with title companies show that few, if any, promissory notes are being returned to the borrower stamped “canceled and paid in full” upon pay off or refinancing.

91. I also ask, how do we know who owns the note on any given day?  This also has not been answered to this date, even though MERS claims to track such beneficial interests in their marketing and sales materials, but their counsel in the Logan Court claims they don’t know who owns the note when it comes to foreclosure.

92. Judge Logan asks “who owns the note” and MERS counsel says he does not know and MERS does not know as well.

93. This is troubling since MERS claims to track the beneficial interests in the note and has a sophisticated electronic registration system designed and developed by EDS to track such interests.

94. I have seen screen dumps of the system and in those screen dumps attached as Exhibit V, it is clear that servicers, custodians, subservicers, and the investors are clearly maintained in the system and reside therein.

95. However, MERS takes pride in the fact that is has “NEVER” provided information from its system to a third party, thereby protecting the maze of deception.

96. This and other incredulous assertions are contained in Exhibit P, which is a paper that was titled Law & Order MERS that was prepared and distributed by MERS to counsel here in Florida and elsewhere in the Southeast.  This honorable Court should examine the following sections that I have cut and paste from the entire document that is contained in Exhibit Q.

97. The first comes from pages 31 and 32 and show how MERS play the musical chair and shell game in litigation to protect known information known to reside on “their” system that a lender or servicer only has access to.  I have taken the liberty to highlight key areas of this document that would be beneficial for this honorable Court’s decisions in this case.  The following questions shows MERS' policies and procedures in these matters:

Question: What if our company has been served a subpoena in our name for the same information? Do we need to respond separately for MERS?

It is typical for a party seeking information regarding a loan to serve both MERS and the servicer of the loan for the same information.  The attorney issuing the subpoena is most concerned about receiving the documents for the case.  As the MERS nominee relationship with mortgage lenders becomes more well-known to lawyers throughout the country, we have found that it generally-acceptable for the Member to answer the subpoena in the Member’s name by way of an employee who is also a vice president of MERS identified in the corporate resolution. The vice president should attach a cover letter with the response indicating that the Member is the servicer of the loan and the owner of all documents regarding the loan, that the response is being provided by an agent of the servicer who is also a vice president of MERS, and that MERS has no independent information regarding the loan.

Question: How should we proceed if the subpoena requires MERS to provide an officer to testify at a hearing/

In most instances, the attorney issuing the subpoena is more interested in the documents than in testimony, but occasionally an officer will need to be produced for a hearing (particularly in bankruptcy matters).  The Member should select a certifying officer who is familiar with the Member’s relationship with MERS to act as the witness.  The witness should be able to briefly explain that he/she is an agent of the servicer and a vice president of MERS, and that MERS holds the mortgage lien in a limited agency capacity for the party with the beneficial interest in the note.  If the subpoena involves issues regarding the history of MERS, the corporate governance of MERS, or any other matters that are specific to MERS and outside of the details concerning a particular loan or borrower, you should contact the MERS Law Department for additional guidance. 
Question: What if the Member chooses not to respond to a subpoena issued to MERS?

Failure to respond to a subpoena on behalf of MERS could result in additional subpoenas and, ultimately, a finding of contempt by the court.  If MERS is found in contempt for failing to respond to the subpoena, any fines, penalties and/or attorney’s fees associated with the contempt ruling or spent by MERS to challenge the finding of contempt shall be the Member’s responsibility.
Question: Will MERS produce information a Member has placed on the MERS®

System to a third party in response to a subpoena?

Occasionally, a party to a complex commercial dispute or class action will seek discovery from MERS of information contained on the MERS® System.  As of the date of the preparation of these materials, MERS has never directly produced information from the MERS® System to third parties.  Pursuant to Rule 9, Section 1(b) of the Rules of Membership, MERS has "no ownership rights whatsoever in or to any information contained on the MERS® System."  It is our position that the information contained on the MERS® System is the private, proprietary property of our Members, and that the information should be produced, if at all, by the Member who owns the information. This approach protects the privacy of the information, and allows our Members to control how and when it is distributed.
98. While I have focused a lot of attention on my own personal interests as a shareholder advocate and how such a system hides and conceals a necessary “audit trail,” it should be apparent to any counsel or this honorable Court for the abuses in litigation that could be employed against a Defendant, Plaintiff, Court or counsel in litigation and how their rights could be affected and how the rights for ALL of us could be impacted.

99. Judge Gordon commented on how if MERS fraudulently foreclosed on years of foreclosures, then the purchasers to those properties could have their title clouded as well as a host of motions to vacate orders resulting in overloads for the court system and injustices to many.

100. But, despite my warnings to counsel and the president for MERS and the CEOs and boards of many owners of MERS the frauds and shams continue to this date as evidenced by more of MERS legal counsel’s comments and polices contained below.

101. The following section is from page 33 dealing with foreclosures.  In the first paragraph you will find the following that I have cut and pasted below:

Foreclosing a mortgage in MERS name is an option that is made available to MERS members. It is noteworthy to mention that MERS has not changed the way the industry handles foreclosures.  The mortgage industry has historically used servicing agents to bring foreclosure suits as agents for the lender.  Under Rule 8 of the MERS Membership, the beneficial owner (promissory note owner) of such mortgage loan or its servicer shall determine whether foreclosure proceedings with respect to such mortgage loan shall be conducted in the name of Mortgage Electronic Registration Systems, Inc., the name of the servicer, or the name of a different party to be designated by the beneficial owner. The current numbers show approximately 143,000 pending foreclosures in MERS name with an additional 65,000 completed in both judicial and non-judicial states (numbers as of the printing of this outline on 4/5/05).

In the event that the beneficial owner or its designated servicer determines that foreclosure proceedings shall be conducted in the name of a party other than Mortgage Electronic Registration Systems, Inc., the servicer designated on the MERS® System shall cause to be made an assignment of the mortgage from Mortgage Electronic Registration Systems, Inc. to the person designated by the beneficial owner, and such beneficial owner shall pay all recording costs in connection therewith.

If a Member chooses to conduct foreclosures in the name of Mortgage Electronic Registration Systems, Inc., the Member shall take all reasonable and necessary steps to avoid having Mortgage Electronic Registration Systems, Inc. take title to the applicable property that is the subject of a mortgage loan. Mortgage Electronic Registration Systems, Inc. shall not be obligated to take title to any property that is the subject of a mortgage loan; provided, however, that if the Member so requests, Mortgage Electronic Registration Systems, Inc. may take title at the conclusion of the foreclosure sale upon prior written consent to the Member from Mortgage Electronic Registration Systems, Inc.  If title is taken in the name of Mortgage Electronic Registration Systems, Inc., the Member shall take all necessary and reasonable steps to remove Mortgage Electronic Registration Systems, Inc. from title as soon as possible. 
102. The above statements, and the many other pieces of evidence I bring to this honorable Court’s attention in this affidavit and the exhibits herein attached, conclusively process that MERS is NEVER the owner of the promissory note, nor never holds the note for it’s benefit and has NO beneficial interest in the note.

103. Any pleadings, testimony, affidavits, arguments, or assertions made that MERS owns the promissory note and there are no other parties with any beneficial interests in the notes are not only false, but a known fraud as evidenced by the above guides and the evidence I provide attached to this affidavit.

104. In Exhibit X, you will see slides form MERS’ PowerPoint presentations that shows MERS and even the servicer ARE NOT owners of the notes or lenders.

105. However, even with courts around the nation questioning MERS validity to foreclose as evidenced by the question and responses for each state, including Florida, from page 35 to 43, MERS counsel and the servicers continue to participate in fraud and deceit and/or continue to argue, conceal or cover-up their hypocritical legal positions.

106. On pages 35 to 43, MERS answers questions to counsel about states and judges challenging MERS standing and position.  I have again copied such segments form Exhibit P.

Question: What is the Status of MERS foreclosures? Are they being challenged?

The discussion below is based upon cases that MERS Corporate is aware of, and in some cases, has actively defended.  This may or may not be an exhaustive list, and there may be other states and other cases where a case has been decided that is troubling to MERS ability to foreclose. We encourage our members and their counsels to alert us to challenges so that we can participate in the case if needed and keep track of trouble spots.

Connecticut:

Some have questioned in light of the Fleet National Bank v. Nazareth, 75 Conn.App. 791, 818 A.2d 69 (2003), case whether MERS has standing in Connecticut foreclosures cases. The Connecticut Superior Court issued a “rule” for determining the proper plaintiff in a foreclosure when MERS holds the mortgage.  The court “rule” essentially requires that the plaintiff in a MERS foreclosure must be the holder of the promissory note. We are aware of counsels who are successfully using an affidavit and are foreclosing MERS mortgages.

Our position is that mortgages can be foreclosed in Connecticut by MERS because MERS is the record owner of the mortgage and is entitled to enforce the note.  If the note is endorsed in blank, possession of the note is transferred to MERS prior to foreclosure and the original note is delivered to counsel for the plaintiff in the foreclosure action to be used at the foreclosure judgment hearing.

A note endorsed in blank is “bearer paper.” Connecticut General Statutes Section 42a-3-109, provides:

“(a) A promise or order is payable to bearer if it:

“(1) States that it is payable to bearer or to the order of bearer or otherwise indicates that the person in possession of the promise or order is entitled to payment;

“(2) Does not state a payee; or

“(3) States that it is payable to or to the order of cash or otherwise indicates that it is not payable to an identified person.

“(b) A promise or order that is not payable to bearer is payable to order if it is payable

(i) to the order of an identified person or

(ii) to an identified person or order. A promise or order that is payable order is payable to the identified person.

“(c) An instrument payable to bearer may become payable to an identified person if it is specially endorsed pursuant to section 42a-3- 205

(a). An instrument payable to an identified person may become payable to bearer if it is endorsed in blank pursuant to section 42a-3-205

(b).” (Emphasis added.) Connecticut General Statutes Section 42a-3- 205(b), provides, “If an endorsement is made by the holder of an instrument and is not a special endorsement, it is a ‘blank endorsement’.  When endorsed in blank, an instrument becomes payable to bearer and may be negotiated by transfer of possession alone until specially endorsed.”
T

107. Other states are referenced on these pages, but I must put into this affidavit what MERS discussed as it pertains to foreclosures in the state of Florida on page 38.

Florida:

We recently have seen a surge in challenges in Florida to MERS standing in foreclosures. Borrowers are filing affirmative defenses, counterclaims and motions to dismiss. We are preparing a response that all attorneys who represent MERS will be able to use to successfully respond to such challenges.  We are also examining potential changes to the complaint that will more accurately describe MERS role and interest in the mortgage and foreclosure.

MERS is a Real Party in Interest. Fla. R. Civ. Pro. 1.210(a) and Fed. R. Civ. Pro. 17(a) state in part, “every action may be prosecuted in the name of the real party in interest…” which includes “….a party with who or in whose name a contract has been made for the benefit of another…”. Each rule goes on to state that such party may sue “….in that person’s own name without joining the party for whose benefit the action is brought.”

Because MERS is the mortgagee of record and legal owner of the mortgage and because of the Membership Agreement with its members, it meets this standard and has standing to bring mortgage foreclosure actions and seek foreclosure remedies.  Greer v. O’Dell, 305 F.3d 1297, (11th Cir. 2002) is the seminal case addressing this issue for this district.  In O’Dell, the 11th Circuit affirmed in its entirety the District Court’s holdings.  These holdings include a finding that an authorized agent can pursue and protect its principal’s claims in a court of law. Id. At 1302. The Court analyzed the issue of whether a loan servicer is a real party in interest and, if so, whether the loan servicer has standing to administer the legal affairs of the investor. Id. At 1299. The Court answered in the affirmative. In so ruling, the Court stated, “a servicer is a party in interest in proceedings involving loans which it services.” Id. at 1302. Further, the Court cited specific cases holding that mortgage servicers are real parties in interest. Id. at

1303. (citing Myers v. Citicorp Mortgage, Inc., 878 F. Supp. 1553, 1558 (M.D. Ala. 1995); In re Tainan, 48 B.R. 250, 252 (Bankr. E.D. Pa. 1985)).

Still other courts have ruled that a mortgage loan servicer has standing to bring a foreclosure action.  See, e.g., Fairbanks Capital Corp. v. Jenkins, 225 F. Supp. 2d 910 (US Dist Crt N. Dist. IL 2002).

Mortgage loan servicers have standing to and are real parties in interest to pursue foreclosure actions.  Properly authorized agents have standing to and are real parties in interest to pursue lawsuits on behalf of their principal.  Therefore, MERS, as nominee of its members and by virtue of the Membership Agreement with its members, has standing to and is a real party in interest to pursue a foreclosure lawsuit seeking remedies on behalf of its members.

Moreover, we cannot find any law in the State of Florida that precludes a party from nominating another party to bring an action on its behalf. In fact, the courts of this state have specifically recognized the right of a party to nominate another party to bring an action on the other party’s behalf. See Overseas Development, Inc. v. R.A. Krause, as Nominee of the Trustees of Atico Mortgage Investors, 323 So.2d 679 (Fla. 3rd DCA 1975), where the defendant Overseas filed a motion to dismiss arguing the plaintiff must be all of the trustees of the trust and not a nominee of the trustees.

The trial court denied the motion to dismiss and the appellate court affirmed citing Your Construction Center, Inc. v. Gross, 316 So.2d 596 (Fla. 4th DCA 1975). In that case, the defendant argued that the case should be dismissed because only one of the trustees of the trust was the plaintiff. The trial court and appellate court agreed that since the trust elected to take ownership of the note and mortgage under the name of only one trustee, only one trustee was necessary to maintain the action.

The case law is strong that supports MERS ability to foreclose on a mortgage when MERS is the mortgagee.   As of the date of publication of this material, April 4, 2005, in the case of Mortgage Electronic Registration Systems, Inc. as Nominee for Countrywide Home Loans, Inc. v. Angela Foster, et al. (Slip Op. Index No. 2004-3956-CA)[Cir. Ct. 4th Judicial Cir., Duval County, FL 12/17/04], the Court denied the defendant’s motion to dismiss MERS foreclosure action. The defendant’s motion alleged that MERS was not the “real party in interest and, therefore, was not the proper party to bring the foreclosure action.” Id.. Specifically, the defendant argued that MERS exceeded its authority as the “nominee” of Countrywide Home Loans, Inc.  The Court, however, recognized that MERS and Countrywide had entered into a service contract that defined their relationship and, in that context, Countrywide had authorized MERS to represent it in foreclosure actions.  Based on such evidence, the Court held:

Therefore, the appropriate definition of nominee in this case includes Plaintiff’s [MERS] capacity to seek judicial foreclosure of mortgages on behalf of Countrywide. Countrywide is not an indispensable party because it is a party by way of its representation by Plaintiff [MERS] as its nominee.  Countrywide’s rights under the loan will be adequately prosecuted and res judicata would prevent another foreclosure action by Countrywide against Defendant on the same.

On March 29, 2005, the court held a hearing on the defendant's motion to rehear that order,

and after hearing argument from counsel, has taken the matter under advisement.  The court will issue an order on the subject, and we will follow-up periodically.  Defendant's counsel did not argue any new material, arguing that the court relied on documents outside the four-corners of the Complaint, i.e.,  MERS' Terms and Conditions and Rules of Membership, and using out of state case-law to give a narrow definition of "nominee".

108. The affiant DOES NOT dispute MERS ability to foreclose and have standing if MERS and the Servicer properly plead the complaint and do not falsely assert facts in false pleadings and affidavits.

109. However, when MERS or a servicer pleads that it owns the note and the note has been lost, stolen or destroyed and that there are no other parties with a beneficial interest to the note, then that is fraud upon the court, borrower, third party defendants who may wish to challenge the lien position of the party and investors who do not know who owns or holds the note that is behind the investments they or others on their behalf are making.

110. MERS, the servicers, and counsel could simply plead the true facts of the case such as MERS nominee for ABC Mortgage Servicing Company Agent for USA Trust Company, Trustee for Certificate Holders of MBS Trust 2006-1A.

111. Since 70% of mortgages are securitized, it’s a safe bet that a SPV, SPE, QSPE or REMIC may be the actual owner or an investor Like Fannie Mae or Freddie Mac as trustee on behalf of the certificate holders such as you or me.

112. The contention by MERS or the servicer servicing the loan that they cannot provide this information of the chain of title to the loan so a borrower may know who to bring claims against is also a false assertion.

113. MERS has an extensive reporting system built in that can easily export dozens of reports with the click of a mouse.

114.  Yet, instead, MERS and the industry have gone to great lengths to conceal and hide the beneficial owners and holders in due course of various mortgage loans and pools of loans. 

115. An examination of the MERS documents attached in Exhibit V could readily see that this information is at the fingertips of MERS and the servicer.  The information contained in the system shows all investors, servicers, subservicers, and the document custodian who actually is the entity with physical possession of the note.  This information and all transfers of beneficial and servicing rights in the MERS’ system is vital to the court and to counsel or borrowers in each case to know who all the parties to the transaction are and who may be indispensable parties to any litigation or foreclosure.

116. This is true in cases where a borrower has cross claims or additional individual claims against the various unidentified entities.

117. As an investor and consumer advocate, this is most troubling.

118. I have made these claims since 1998 and have provided other affidavits to this effect.

119. Furthermore, my review of over 2000 mortgage satisfactions and lien releases issued by MERS shows an over 80% incidence that the notarizations and signatures on such documents may be forgeries and that such documents may in themselves be forgeries or have been wrongfully endorsed and filed.

120. I have also found examples of massive fraud upon courts and borrowers where affidavits are being pre-stamped and notarized with different employees signing for an officer and using different sets of marks and signatures and names as well as fraudulent notarizations.

121. Also, pre-stamped second pages are being sent to law firms for their preparation of first pages and then dated with the law firm’s paralegal or associate in a factory like situation where no one has really reviewed and properly investigated the facts contained in the affidavit.

122. I have seen affidavits with different sets of facts; some singed by a woman for a man named; some having five different signatures for the same person; some having the same executive residing in three different locales around the nation and others being signed by the same person in five different places around the nation within a day or two with different names on the notary stamp.

123. This is a subject of current investigation and a soon to be released report that will be turned over to district and state attorneys in various jurisdictions across America.

124. Parts of the suspected fraud are related to the well-documented financial frauds by Fannie Mae and Freddie Mac as part of their financial engineering schemes.  If you can’t track the underlying collateral [“the note”] and its undated and endorsed in blank, it’s difficult to determine when it came in and out of a trust or on or off the books and thus when turned into a derivative product, allows simple keystrokes of a computer to assist in doctoring transaction records or cooking the books.          

125. As I mentioned, my family and I have been personally attacked and victimized for my knowledge and the industry's desire to shut me up and make me go away.

126. I have tapes of industry executives such as the general counsel for EMC Mortgage, Chris Carman, saying “why are you picking on us when everyone is doing it.”

127. EMC is a MERS member and its parent company is a shareholder in MERS.          

128. My motivation is not greed, but concern for the pension, trust, and mutual funds of Americans who have been purchasing the vast majority of these mortgage-backed securities and the elderly, minority, and disadvantaged Americans affected by such unethical and even criminal behavior.

129. As such, I have devoted my time, energy, and resources to exposing and educating lawyers, regulators, politicians, and judges on the severe implications of such actions.        

130. To that end, I am competent to testify in any case where MERS as a Plaintiff and not nominee for another claims ownership of notes; to service a note or to have a note lost, stolen and/or destroyed.

131. I can testify as to my knowledge of facts and circumstances and how the evidence I have witnessed to date supports the allegations, opinions and conclusions in this affidavit.

132. I am also willing to testify to the Florida bar and provide them with whatever evidence is in my possession.

133. I am also willing to provide this honorable Court with any additional documents, advice, counsel or testimony that would clarify any issues it may have.

134. I have amassed millions of pages of evidence, which I would be more than happy to provide to any counsel, guardian ad litme and the court for their review if needed as well as my knowledge, experiences, communications, assessment, beliefs and opinions, if required.

135. An additional report is being prepared which shows that many of the servicers have now stopped using MERS as a plaintiff and instead has inserted the servicer’s name as the plaintiff, but how a wrong and false set of facts is still being employed in cases throughout Florida, despite warnings to the contrary!

136. I have assisted numerous property owners in foreclosure and their counsel in combating mortgage fraud in the courts.         

137. I have agreed to assist various victims with my testimony.

138. I am NOT being paid for my testimony.            

139. I have reviewed various documents filed in foreclosure actions. 

140. There is evidence of fraud in the complaints I have reviewed.  

141. In any case I would testify in, in order for me to determine who the actual holder and beneficial interest in a promissory note is and in order to make any further conclusions, I would require the physical inspection or a certified copy of the following: 

· The original “live” promissory note signed in ink by the borrower with all relevant endorsements and Alonges attached to the note.

· Assumption agreements, if any. 

· All records of electronic assignments, pledges, sales, transfers and repurchases of the note, mortgage, and deed of trust residing on MERS or any private computer system.                    

· The prospectus and relevant schedule of notes being sold for any secured transaction involving the note and mortgage loan in question.                   

· The master servicing records and general ledger showing all transactions and loan history from inception of the loan to present date.

· Transaction Code books with all codes for the above documents.

· All copies of payments records and canceled checks or wire confirmations for purchase of any beneficial interest in this mortgage loan.

· Additional documents as may be required once the aforementioned documents have been made available for my inspection.           

· All assignments of the mortgage, deed of trust and note in the case whether recorded or not.

· All documents in each servicer’s, subservicers’, special servicer’s, master servicer’s, primary servicer’s, trustee’s, trust’s, document custodian’s, vendor and MERS that contains any one of more of the following:

· Original Borrower:

· Names

· Social Security Numbers

· Billing Address 

· Property Address

· MERS MIN Number

· All Loan Numbers For All Lenders & Servicers From Inception To Present Date

142. I can then provide a more detailed report of my findings and opinions

143. Without such documents, it would be difficult for ANYONE to property attest to or testify as to:

· The true owner of the note and holder in due course

· The actual amounts a borrower owes

· The actual principal balance owed

· Who is truly and legally obligated for the debt

· Who the actual Lender is

· What the monthly payments are or should be

· The proper amount for payoff of the loan

· If the borrower is in default

· If applications of the borrower’s payments have been proper

· If there is any money owed to the borrower

· If the borrower or this honorable Court have been defrauded and if any judgments were obtained via false pretenses.

144. The evidence and knowledge I now possess would clearly demonstrate that MERS IS NOT the owner and/or holder of any promissory note they claim is lost, stolen and/or destroyed in cases involving MERS in Florida.

145. As has been discussed and shown in this affidavit and the attachments herein, without physical inspection of the records as described above, we are left to little than the word and testimony of the various named counsel, MERS and servicers and I could not in good conscious, knowing of prior bad acts and the bad acts I have discovered in many action with the pleadings, take their word or testimony at face value.

146. Their credibility in my eyes is greatly diminished.

147. Furthermore, I believe that many parties, using MERS as the Plaintiff in foreclosure actions, may be only the servicer and agent for a trustee to the actual lender in each case.

148. Without the documents listed above, no one, nor I, can properly determine the facts necessary to be brought to light in any case.

149. In fairness to this honorable Court, I have attached Judge Logan’s Show cause order of June 8th, 2005 as Exhibit W and MERS’ Memorandum of Law In Response To Order To Show Cause as Exhibit X so that this honorable Court can objectively analyze the facts and make her own informed decision as she sees fit.

150. Due to Judge Logan’s decision and the later decision of Judge Gordon in Dade County, MERS suspended foreclosures in the state of Florida in its name until the appeal process is over as evidenced in Exhibit Y, which is a press release from MERS, dated 9/23/05.

151. In addition, MERS changed its membership policies and has instructed counsel not to foreclose in MERS’ name in the state of Florida unless servicers face a $10,000 fine from MERS as evidenced by Exhibit Z, which is a change to MERS foreclosure polices and membership rules in the state of Florida.

Affiant further sayeth naught.

“Under penalties of perjury, I declare that I have personally prepared and read the forgoing document and that the facts stated in it are true.”

______________________


Date:______________________

Nye Lavalle 

