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Background: Mortgagors brought anticipatory
repudiation action agai nst assignee of mortgagee who
refused to honor earlier representations regarding the
amount of promissory note's balloon payment. The
District Court of

Travis County, 126th Judicial District, Margaret A.
Cooper, J., entered judgment on a jury verdict for
mortgagors, and assignee of mortgagee appeal ed.

Holdings: The Court of Appeas, Austin W.
Kenneth Law, C.J., held that:

(1) promissory note was ambiguous, and thus
extrinsic evidence was admissible to establish
amount of balloon payment mortgagors owed;

(2) D'Oench, Duhme doctrine did not preclude
mortgagors from introducing disclosure notices to
establish amount of balloon payment on promissory
note; and

(3) trid court did not abuse its discretion by
awarding mortgagors $91,400 in attorney fees.
Affirmed.

David Puryear, J., dissented and filed opinion.
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mortgagee who refused to honor representations
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reasonableness of the award which was based on
amounts found by jury; mortgagors counsel testified
he charged his clients a one-third contingency fee,
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fees award was $274,354, mortgagors counsel
provided testimony regarding the eight Arthur
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little over 127 hours on the case and would generally
charge $200 per hour in a similar non-contingent
case, and counsel requested that jury use a multiplier
somew here between two and four if they decided to
award attorney fees.
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*409 Marcy Hogan Greer, Stacy L. Keaton,
Fulbright & Jaworski L.L.P., Austin, TX, Michael A.
Swartzendruber, Fulbright & Jaworski L.L.P., Dallas,
TX, Kelly Harvey, Kelly Harvey, P.C., Houston, TX,
for appellant.

Jon Michael Smith, Kincaid, Horton & Smith, Joe K.
Londley, Longley & Maxwell, L.L.P., Austin, TX,
for appellees.

Before Chief Justice LAW, Justices PATTERSON
and PURYEAR.

*410 OPINION

W. KENNETH LAW, Chief Justice.

EMC Mortgage Corporation appeals from the district
court's judgment after a jury trial awarding Fred E.
Davis and Sherry A. Davis damages and attorney's
fees based on EMC's articipatory repudiation of a
loan agreement between the Davises and a previous
owner of a promissory note. The Davises entered
into an agreement to purchase a home. The
promissory note specified that the agreement was
subject to a balloon payment but did not specify the
amount or due date of the baloon payment.
However, the balloon-payment obligation was
specified in various disclosure notices signed at the
same time as the note. When the Davises sought to
refinance their debt and pay off the loan, EMC took
the position that the Davises were not entitled to pay
off the loan for the amount listed as a baloon
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payment because the note did not specify the terms of
a balloon-payment obligation and because the
balloon payment-obligation described in the various
disclosure agreements would have resulted in a
windfall for the Davises.

Subsequently, the Davises refinanced their home,
paid off their loan with EMC for the amount
requested by EMC, and sued EMC for anticipatory
repudiation of the loan. The district court denied
cross motions for summary judgment. In a letter to
counsel explaining the ruling, the judge concluded
that the agreement between the parties was
ambiguous and the note was internally inconsistent.
The jury found that the agreement was subject to a
ball oorn-payment obligation as set forth on the face of
the note and described in the disclosure agreements
and that EMC repudiated the loan agreement and
awarded the Davises $182,954.74 in damages and
$91,400 in attorney's fees. We will affirm the
decision of the district court.

FACTUAL AND PROCEDURAL
BACKGROUND

In 1989, the Davises bought a foreclosed home in
Austin, Texas, from ICA Mortgage Corporation for
$435,000 of which $390,500 was financed. The
Davises applied for and obtained a loan from
Imperial Savings for $390,500. The loan was
transferred from Imperial Savings to severa
subsequent holders, and eventually the loan was
transferred to EM C on October 1, 2001.

Under the terms of the note, the Davises agreed to
pay $390,500 at an interest rate of 10% per year and
agreed to make monthly payments of $3,426.92
starting on July 1, 1989. Also, under the terms of the
note, the Davises could pay the loan back early
without any penalty. The note further states that if
the Davises still owed money on June 1, 2019,
referred to as the "maturity date," then they would
have to pay any outstanding amount owed on that
date.

At the top of the note, in capital letters centered in
the document, is the following language: "THE
TERMS OF THIS NOTE CONTAIN PROVISIONS
FOR A BALLOON PAYMENT AT MATURITY."
The note does not specify the amount or the due date
of the balloon payment.

ICA Mortgage Corporation's counterproposal to the
original earnest money contract, which was
incorporated and made part of the original earnest
money contract, states that the finance payments
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were based on a thirty-year amortization period with
all principd and accrued interest due on or before
fifteen years after the note was executed. Inaddition,
the residential loan application filled out by the
Davises dso describes a thirty-year amortization
period and a fifteen-year term.  Further, Imperia
Savings's instructions *411 that were given to the
closing agent specified that a balloon-payment
disclosure was required for the closing of the loan.

In addition to the note, the Davises signed the
following items at the same time the note was
executed: (1) adeed of trust; (2) aballoon-payment
disclosure, stating that the Davises had received
notice of the balloon-payment obligation; and (3) a
regulation-Z disclosure, a federdly required truth-in-
lending disclosure.

Both the balloon-payment disclosure and the
regulation-Z disclosure state that the loan requires
179 payments of $3,426.92 and a fina payment of
$140,296.42, which would be due in June 2004. In
addition, the regulation-Z disclosure states that the
total amount that will have been paid after dl
payments were made would be $753,715.10. When
the sum of 179 payments of $3426.92 is added to the
finAl payment of $140,296.42, the tota is
$753,715.10.

During the years of the agreement, the Davises had
received mortgage statements indicating that they
owed a principal amount on the loan that was well
over $300,000. Over the years, the note was
transferred severa times to different lenders.
However, prior to EMC acquiring the note, none of
the lenders sought to alter the terms of the agreement
as understood by the Davises or took the position that
the agreement was not subject to a balloon payment
of $140,296.42 due in June 2004. Wanting
confirmation of the interest rate and the balloon-
payment provision of the agreement, the Davises
wrote to EMC's predecessor, Bank of America
Mortgage. In response to the Davises request, Bank
of America Mortgage sent a letter to the Davises
confirming that the interest rate for the loan was 10%
and that there was a balloon-payment obligation of
$140,296.42 that would be due on June 1, 2004.
When EMC became the holder of the note, EMC
refused to allow the Davises to pay off the note by
making monthly payments until June 2004 and then
paying $140,296.42 as a balloon payment. Rather,
EMC took the position that in June 2004 the Davises
would still owe $318,899.09.

In July 2002, Mr. Davis contacted EMC asking for a
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final, early payoff amount because the Davises
wanted to refinance their home with another lender.
EMC informed Mr. Davis that the fina payoff
amount would be $337,828.85. The Davises paid the
balance due based upon the amount specified by
EMC and refi nanced their loan.

The Davises then sued EMC claiming that EMC
had breached the contract, that EMC's conduct
constituted statutory fraud, and that refusing to
release the lien for the amount listed in the disclosure
was an anticipatory repudiation of the loan by EMC.
Further, the Davises sought a declaratory judgment
stating that the contract required a balloon payment
of $140,296.42 that was due in June 2004.

Both parties moved for summary judgment; the
Davises daimed that the note was ambiguous, but
EMC argued that the note was not ambiguous. The
district court denied EMC's motion for summary
judgment and granted the Davises motion in part,
finding that the contract was ambiguous. The case
proceeded to trid on the Davises alegation that
EMC had repudiated the |oan agreement.

At trial, an accountant, Tom Glass, testified that, asa
result of paying the amount specified by EMC, the
Davises had suffered financial damages in the
amount of $182,954.74. In making this calculation,
Glass tedtified that he considered all the monthly
payments the Davises had paid over the years, the
balloon payment, and how much EMC benefitted in
unearned *412 interest by the Davises paying the
loan off early. First, Glass claimed that multiplying
the monthly payment listed in the note and the
disclosures, $3,426.92, by the 179 payments listed in
the disclosures and adding the balloon payment listed
in both disclosures, $140,296.42, produces a total of
$753,715.10, which is the amount listed in the
regulation-Z disclosure as the total of all payments.
Next, Glass testified that because the Davises paid
159 monthly payments of $3,426.92 and a pay-off
amount of $337,371.70 after refinancing (a total of
$882,251.48), they overpaid EMC by $128,536.88.
Finally, Glass testified that, because the Davises paid
off their loan approximately two years early, EMC
was overcompensated i n the payoff by $54,417.86 in
unearned interest. The unearned interest and the
overpayment together provide the $182,954.74
damage figure.

On cross-examination, Glass testified that if the
$390,500 principal is amortized over thirty years,
then the Davises would still owe $333,666.04 as
principal even after making 159 payments. Glass
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also testified that, at the time the note was fully paid
off, the Davises had only reduced their principal
obligation by about $60,000. In addition, Glass
testified that if the total listed in the regulation-Z
disclosure, $753,715.10, represented the total amount
paid, then that figure would consist of approxi mately
$540,000 in interest to be paid over the fifteen-year
period and approximately $200,000 in principal debt
reduction--substartially less than the $390,500
principal amourt listed in the note.

EMC also dlicited testimony from expert witness
Charles Granger, a public accountant, who testified
that a $390,500 loan that has been amortized over a
thirty-year period at a 10% interest rate with monthly
payments of $3,426.92 would have a balloon
payment of $322,325.79 if paid after fifteen years.
Granger explained that the balloon payment would be
so large because the monthly payments paid up until
the fifteen-year point would consist of mostly
payments on the interest that would accumul ate over
a thirty-year term and because most of the principal
reduction in a loan occurs in the last half or the last
third of aloan. Finally, Mr. Granger testified that,
under the terms of the agreement, if the Davises paid
off the loan after 159 payments, the Davises would
have an oustanding principal balance of
$333,665.82.

Regarding attorney's fees, counsel for the Davises
testified that the Davises had agreed to a one-third
contingency fee. Further, counsel for the Davises
testified that the Davises were dso suing EMC for
attorney's fees and testified about how each of the
eight factors listed by the supreme court for
determini ng reasonabl e attorney's fees applied in this
case. See Arthur Andersen & Co. v. Perry Equip.
Corp., 945 SW.2d 812, 818 (Tex.1997).

The jury found i n favor of the Davises on their claim
of anticipatory repudiation by EMC. The jury found
that the loan provided for 179 monthly payments and
a balloon payment of $140,296.42 due in June 2004.
Based on amounts found by the jury, the district court
awarded the Davises $182,954 in damages and
$91,400 in attorney's fees.

DISCUSSION
EMC contends that the district court erred by finding
the promissory note was ambiguous, that the
D'Oench, Duhme doctrine prevents the Davises from
asserting language in the disclosures that is contrary
to the language in the note as a defense to their
obligation under the note, and that the amount of
attorney's fees awarded is excessive. We will
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consider each of these assertions in the order raised.
*413 Ambiguity

[1[2][3][4][5][6] Courts employ the same rules for
interpreting a note that they use to interpret a

contract. See Affiliated Capital Corp. v. Commercial
Fed. Bank, 834 SW.2d 521, 526 (Tex.App.-Austin
1992, no pet.) (court applied rules of contract
construction when interpreting note). When
construing a written contract, the court's first priority
is to determi ne the intent of the parties as expressed
in the instrument. J.M. Davidson, Inc. v. Webster,
128 SW.3d 223, 229 (Tex.2003); National Union
Fire Ins. Co. v. CBI Indus., Inc., 907 S\W.2d 517,
520 (Tex.1995). When determi ning the parties' intent
in a contractual dispute, courts should consider the
entire writing in order to give effect to all provisions
of the contract and to prevent any provision from
being rendered meaningless. Coker v. Coker, 650
SW.2d 391, 393 (Tex.1983); Affiliated Capital
Corp. 834 S\W.2d at 526. No single provision taken
alone will be given controlling effect; rather, al the
provisions must be considered with reference to the
whole instrument. Coker, 650 SW.2d at 393. If the
written instrument is so worded that it can be given a
certain or definite legal meaning or interpretation,
then it is not ambi guous, and the court will construe
the contract as a matter of law. 1d.; Affiliated
Capital Corp. 834 SW.2d at 526. A contract,
however, is ambiguous when its meaning is uncertain
and doubtful or when it is reasonably susceptible to
more than one meaning. Coker, 650 SW.2d at 393.
Whether a contract is ambiguous is a question of law
for the court to decide by looking at the contract as a
whole in light of the circumstances present when the
contract was entered. Id. at 394. When a court
determines that a contract is ambi guous, a court may
admit extraneous evidence to determine the true
meaning of the instrument and may consider the
parties interpretations of the contract. National
Union, 907 SW.2d at 520. However, a court may
not admit parol evidence for the purpose of creating
an ambi guity. Id.

[7] EMC asserts that, because the note can be given
a definite legal meaning and is not reasonably
susceptible to more than one meaning, the note is
unambiguous as a matter of law. See Lopez v.
Munoz, Hockema & Reed L.L.P., 22 S\W.3d 857, 861
(Tex.2000). Further, EMC contends that the material
terms that generally appear in a loan contract--the
amount to be loaned, the maturity date of the loan,
the interest rate of the loan, and the repayment terms
of the loan, see T.O. Sanley Boot Co. v. Bank of El
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Paso, 847 SW.2d 218, 221 (Tex.1992)--are all
present within the four corners of the note, and,
therefore, the payment obligation is clear. EMC
argues there is no ambiguity in the agreement
between the parties because the note does not omit
terms, see, e.g., Hoss v. Fabacher, 578 SW.2d 454,
455-56 (Tex.Civ.App.-Houston [1st Dist.] 1979, no
writ) (instrument unenforceable because it did not
contain promise to pay amount); does not contain
conflicting terms, see National Union, 907 SW.2d at
520 (patent ambi guity is one that is evident on face of
contract); and does not contai n any confusi ng terms,
see Netherland v. Wittner, 662 SW.2d 786, 788
(Tex.App.-Houston [14th Dist.] 1983, writ ref'd
n.r.e) (note ambiguous because not clear if interest
had been figured into principal amount due).

[8] EMCs contention that the contract is
unambi guous would require us to conclude that there
is only one reasonabl e interpretation of the agreement
between EMC and the  Davises--EMC's
interpretation. However, the note itself is open to
more than one reasonable interpretation. See Coker,
650 SW.2d at 393 (contract *414 ambiguous if
susceptible to  more than one reasonable
interpretation)._[FN1] The note specifies that the
maturity date for the loan was thirty years from the
time the loan was issued. Further, the note specifies
that the Davises agreed to make monthly paymerts of
$3,426.92 every month until the loan is paid off.
However, in capital letters at the top of the note, the
note also states that the terms of the agreement
include provisions for a balloon payment. An
agreement that has a balloon-payment requirement
generally calls for regular, equal payments consisting
of minor amounts of principal and interest and alarge
final payment at the end of the loan that fully satisfies
the monetary obligations under the loan. See, eg.,
Parker v. Dodge, 98 SW.3d 297, 299 (Tex.App.-
Houston [1st Dist.] 2003, no pet.) (agreement called
for monthly payments of $1,000 with balloon
payment of $120,000 after ten years of monthly
payments); Katy Pers. Sorage v. Firsd Sate Bank,
968 S.W.2d 579, 580 (Tex.App.-Houston [14th Dist.]
1998, pet. withdrawn) (agreement called for balloon
payment in which all remaining principal and interest
remaining after previous payments would be paid).

[EN2

EN1. Inthe charge to the jury, the jury was
asked whether the Davises and Imperia
Savings Association, the original holder of
the note, entered into an agreement that
required a final balloon payment of
$140,296.42 due in June 2004, and the jury
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responded in the affirmative.

EN2. Contrary to EMC's suggestion, a
balloon payment is not the final monthly
payment of a loan that had equal monthly
payments. See Hughs v. Lee, No. 05-95-
01745-CV, 1997 WL 605080, at * 1, no. 1,
1997 Tex.App. Lexis 5169, at * 1, n. 1
(Dallas October 1, 1997) (not designated for
publication), dism'd by 2001 WL 619619,
2001 Tex.App. Lexis 3804 (dismissal based
on agreement of parties) (balloon payment is
final payment of principal under promissory
note that commonly calls for regular,
minimum payments of principa and
requires substantial payment of principal at
end of term; final payment is often
essentially al  principal  due under
agreemen).

[9] Because the note states that there is a balloorn+
payment obligation but does not specify the terms
and the payment terms in the note do not include a
balloon payment, the note is ambiguous about
whether a balloon payment is required._[FN3] An
agreement cannot both require a balloon-payment
requirement and require equal monthly payments of
principal and interest. _[FN4] See National Union,
907 SW.2d at 520 (patent ambiguity is one present
on face of contract).

EN3. Contrary to EMC's assertions, the
parties interpretations of the loan agreement
were not used to create an ambiguity.
Rather, the note, onits face, was ambiguous
about whether a baloon payment was
required. The parties interpretations were
considered in resolving the ambi guity.

EN4. Determining whether a balloon
payment is required does not, as the dissent
suggests, give less weight to other termsin
the agreement. Rather, determining whether
a balloon payment is required is an attempt
to determine the intentions of the parties
regarding one of the material terms of the
loan agreement: the repayment terms.

[10][11][12] Because the note is ambiguous,
extrinsic evidence may be considered to determine
the intention of the parties. 1d. Both the origina
counterproposal to the earnest money contract and
the residential loan applications filled out by the
Davises describe the loan as containing a thirty-year
amortization period and a fifteen-year term. The
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counterproposal further specifies that all principal
and accrued interest are due at the end of the fifteen
year term. Further, the instructions used by the
closing agent state that a ball oon-payment disclosure
must be given to the Davises in order for the loan to
be closed. Both the balloon-payment disclosure and
the federally *415 required regulation-Z disclosure
specify that monthly payments of $3,426.92 were to
be paid by the Davises for fifteen years and a final or
balloon payment of $140,296.92 must be paid by the
DavisesinJune 2004. These documents both support
the Davises' interpretation of the loan agreement that
aballoon payment was required and specify precisely
what the Davises repayment obligations were.
Further, the Davises' interpretation of the repayment
terms was confirmed by EMC's predecessor in
interest. [FN5] EMC also contends that allowing the
Davises to pay the balloon payment as satisfaction of
the loan reduces the amount of principal the Davises
were required to pay. This can only be true under
EMC's interpretation of the contract under which the
parties did not agree to a balloon payment due fifteen
years after execution of the note to satisfy the terms
of the note. However, the original parties to the loan
agreed that the balloon payment in question would
satisfy the requirements of the loan, as the signed
note requiring a balloon payment and the signed
documents defining the balloon payment-obligation
show.

EN5. EMC also asserts that the language at
the top of the note specifying a balloon
payment is a mere recital. We disagree.
The language at the top of the note is not a
recital. A recital is a formal statement in
any deed or writing that is used to explain
the reasons upon which the transaction is
based. = McMahan v. Greenwood, 108
SW.3d 467, 484 (Tex.App.-Houston [14th
Dist] 2003, pet. denied). The balloon
payment provision at the top of the note
does not specify or explain the reasons for
this transaction. Instead, the balloon
payment provision notifies the parties that
the transaction between them is subject to a
balloon-payment obligation, which directly
affects a materiad term of the loan
agreement: the repayment term.

Similarly, EMC aso asserts that, as a holder
in due course, courts may not look to
documents other than the note--a negotiable
instrument--to determine the terms of the
agreement because the rule that instruments
executed with a negotiabl e instrument by the
original parties are to be treated as one does
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not apply to a holder in due course. Further,
EMC contends that the disclosure
agreements do not qualify as part of the
negotiable instrument because they do not
contai n an unconditional promise to pay and
should not be construed as part of the loan
agreement. However, we need not address
these arguments because we are not
construing al of the documents executed
with the note as one agreement. Rather, we
are rdying on extrinsic evidence to
determine the intention of the parties, which
was ambiguously described in the note.
Further, a holder-in-due-course status only
protects the holder against claims that are
not apparent from the face of the instrument
or claims of which the holder does not have
notice. Tex. Bus. & Com.Code Ann. §
3.302 (West 2002); see generally Texas
Sate Bank of Austin v. Sharp, 506 SW.2d
761, 763-64 (Tex.Civ.App.-Austin 1974,
writ ref'd n.r.e.) (written agreement and note
executed as part of same transaction and
subsequent takers not innocent purchasers
without notice). EMC was aware of the
balloon-payment obligation at the top of the
note in capital letters, had possession of the
disclosure notices, and, therefore, had notice
of the balloon-payment  provision.
Additionally, truth-in-lending disclosures
have been considered part of a loan
agreement. See Briercroft Serv. Corp. v. De
Los Santos, 776 SWw.2d 198, 204
(Tex.App.-San Antonio 1989, writ denied).

Because the note states that there is a balloon
payment obligation but does not specify the terms
and because the payment terms present on the note do
not include a baloon payment, the note is
ambi guous, and the district court correctly considered
extrinsic evidence, including the disclosures, in order
to ascertain the agreement between the two parties.
We therefore overrule EMC's first issue on appeal.

[ENG

ENG6. Because we concl ude that the note was
ambiguous and that the court properly
looked to extrinsic evidence to ascertain the
intention of the parties, we need not address
EMC's assertion that truth-in-lending
disclosures serve only an educational
function and do not become part of the loan
agreement. Evenif we wereto adopt EMC's
assertion, the disclosures, counterproposal,
residential loan application, and closing
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agent's instructions could be used as
extrinsic evidence to supply meaning to an
ambi guous loan agreement. National Union
Firelns. Co. v. CBI Indus., Inc., 907 SW.2d
517, 520 (Tex.1995).

*416 D' Oench, Duhme Doctrine

[13][14] In its second issue on appeal, EMC argues
that, to the extent the disclosure notices might be
interpreted as separate agreements, the D'Oench
Duhme doctrine prevents the Davises from asserting
language in a disclosure notice that is contrary to the
language in a note as a defense to paying under the
terms of the note. The D'Oench, Duhme doctrineisa
rue of estoppel that precludes a borrower from
asserting defenses against the Federal Deposit
Insurance Corporation and its assignees that are
based on either secret or unrecorded agreements that
alter the terms of an obligation. Bell & Murphy &
Assocs. v. Interfird Bank Gateway, 894 F.2d 750,
753-54 (5th Cir.1990); see adso D'Oench, Duhme &
Co., Inc. v. Federal Deposit Ins. Corp., 315 U.S. 447,
62 S.Ct. 676, 86 L.Ed. 956 (1942). The purpose
behind the D'Oench, Duhme doctrine and its statutory
counterpart is to allow federal and state bank
examiners to rely on a failed bank's records in
eval uating the bank's assets and to prevent fraudulent
insertion of new terms into agreements. Federal
Deposit Ins. Corp. v. McFarland, 33 F.3d 532, 536
(5th Cir.1994); see 12 U.S.C.A. 8 1823(e)(1) (West
2001). EMC contends that, as a successor assignee to
the agreement in question, it is protected by the
D'Oench, Duhme doctrine from the Davises' personal
defenses to obligations from the note and from claims
and defenses based upon collateral agreements that
were not firmly established in the official records.
See Resolution Trust Corp. v. Oaks Apartments Joint
Venture, 966 F.2d 995, 999- 1000 (5th Cir.1992)
(case remanded to determi ne whether requirements of
D'Oench, Duhme met and whether guaranty was
secret side agreement).

The D'Oench, Duhme doctrine has been partially
codified; to enforce an agreement against the
interests of a corporation, the agreement must satisfy
the following requirements:
(1) In general
No agreement which tends to diminish or defeat
the interest of the Corporation in any asset acquired
by it under this section or section 1821, either as
security for aloan or by purchase or as receiver of
any insured depository institution, shall be valid
agai nst the Corporation unl ess such agreement-
(A) isinwriting,
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(B) was executed by the depository institution and
any person claiming an adverse interest thereunder,
including the obligor, contemporaneously with the
acquisition of the asset by the depository
institution,

(C) was approved by the board of directors of the
depository institution or its loan committee, which
approval shall be reflected in the minutes of said
board or committee, and

(D) has been, continuously, from the time of its
execution, an official record of the depository
i nstitution.
12 U.S.C.A. § 1823(e) (West 2001).

[15] EMC asserts that the disclosure notices do not
satisfy the statutory requirements of section
1823(e)(1).  Spedificaly, EMC urges that the
requirements of section 1823(e)(1) are not satisfied
because there is no contention or evidence that the
disclosure notices were approved by the Imperia
Savings board and because there is no evidence that
the disclosure notices *417 were an official record of
the "depository institution" continuously from the
time of their execution.

[16] Neither the D'OCench, Duhme doctrine nor
section 1823(e)(1) applies in this case. In this case,
the disclosure agreements, aong with other
documents, were used to determine the intention of
the parties because the note was ambiguous. The
language in the disclosure agreements was not used
as a defense to paying under the terms of the note;
on the contrary, the disclosure agreements were used
to clarify an ambiguity rather than contradict the
note. [FN7] The Davises interpretation of the
agreement is not based on an unrecorded or a secret
agreement. Rather their interpretation is based on
written documents that were executed at the same
time as the ambiguous promissory note and that
explain the balloon-payment provision referenced in
the note.

EN7. Because we have held that the
disclosure agreements were used to clarify
the intention of the parties under the
ambi guous note, we need not address EMC's
assertion that D'Oench, Duhme doctrine
would prohibit use of the disclosure
agreements as  separate  agreements
contradicting the terms of the note
However, even considering EMC's
assertions, the D'Oench, Duhme doctrine
would not prohibit the consideration of the
disclosure agreements. The D'Oench
Duhme doctrine requires full disclasure
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between lenders and borrowers, but it does
not reguire the agreement be confined to the
face of any one lending document, such as a
note. Resolution Trust Corp. v. Oaks
Apartments Joint Venture, 966 F.2d 995,
999 (5th Cir.1992). The fact that an
agreement between a lender and a borrower
is manifested in more than one document
does not automatically imply a deceptive
secret agreement. 1d. The D'Oench, Duhme
doctrine does not prohibit one fromraising a
clam or defense based on a written
agreement that is integral to the loan
transaction. Id.

[17] More importantly, the D'Oench, Duhme
doctrine only bars claims or defenses that would not
have put an individual on notice when reviewing the
records on file with a bank. Federal Deposit Ins.
Corp. v. Waggoner, 999 F.2d 826, 828 (5th Cir.1993)
(citing Resolution Trust Corp. v. Sharif-Munir-
Davidson Dev. Corp., 992 F.2d 1398, 1404 (5th
Cir.1993)) (defense in previous notes not barred by
D'Oench, Duhme because previous notes were in
bank's possession and previous notes were referenced
in current note); see Federal Deposit Ins. Corp. V.
Laguarta, 939 F.2d 1231, 1238-39 (5th Cir.1991)
(presence of defense in loan agreement and other
loan documents not subject to protection of D'Oench
Duhme doctrine). The two disclosures were in
EMC's files and were in existence prior to EMC
purchasing the note from the previous holder. Unlike
in Oaks Apartments, in this case, both the parties
agree that the disclosure agreements were in EMC's
possession. See 966 F.2d at 999-1000 (case
remanded to determine whether D'Oench, Duhme
applied and outcome would be partially dependent
upon whether guaranty, executed at same time as
note, was in same loan file as note, which would put
savings and loan on notice). Therefore, EMC had
knowledge of the balloon-payment requirement from
the face of the note and all the documents
accompanyi ng the loan.

Like the D'Oench, Duhme doctrine, section 1823 is
not implicated because there is no question of
collusion, fraud, or bad faith, and there are no
undisclosed or secret agreements. McFarland, 33
F.3d at 536. The disclosure notices were not kept
secret or undisclosed. Also, the disclosure notices
did not tend "to diminish or defeat the interest ... in
any asset acquired" by a corporation because the
disclosure notices provide meani ng to the ambiguous
asset acquired by EMC. See 12 USCA. §

1823(e)(1).
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*418 Because the D'Oench, Duhme doctrine and
section 1823(e) do not apply in this case and do not
prevent the Court from considering the documents
executed at the same time as the note, we overrule
EMC's second issue on appeal .

Attorney's fees

[18][19][20][21][22] In EMC's final point of error,
EMC contends that there is insufficient evidence to
support the award of attorney's fees in this case.
Generally, the reasonableness of an attorney's fees
award is a question of fact for the trier of fact.
Bocquet v. Herring, 972 SW.2d 19, 21 (Tex.1998).
We review the decision by a district court to either
grant or deny attorney's fees under an abuse of
discretion standard, and we review the amount
awarded as attorney's fees under a legal sufficiency
standard. Allison v. Fire Ins. Exch., 98 SW.3d 227,
262 (Tex.App.-Austin 2002, pet. granted, judgnit
vacated w.r.m. by agr.). A district court abuses its
discretion if it acts without reference to any guiding
principles. Downer v. Aquamarine Operators, Inc.,
701 SW.2d 238, 241-42 (Tex.1985). In determining
whether adistrict court abused its discretion, we must
determine whether the district court's action was
arbitrary or unreasonable. |Id. at 242. Because we
review the amount of attorney's fees awarded under a
legal sufficiency review, we must view the evidence
in a light that tends to support the disputed finding
and disregard evidence and inferences to the
contrary. Wal-Mart Sores, Inc. v. Canchola, 121
S.W.3d 735, 739 (Tex.2003). If more than a scintilla
of evidence supports the challenged finding, the legal
sufficiency challenge must fail. 1d.

[23] The supreme court has listed various factors that
a fact finder should consider when determining what
a reasonable award of attorney's fees should be.
Arthur Andersen, 945 SW.2d at 818. [FN8] Counsel
for the Davises testified about how each factor
applied inthis case. First, counsel testified that they
had spent a little over 127 hours on the case in
guestion and would generally charge $200 per hour
in a simlar non-contingent case, which counsel
testified was a reasonabl e attorney's fee. Multiplying
these figures together totals approxi mately $25,000.
Second, counsel testified that he had tried very hard
to resolve this case quickly and that a one-third
contingency fee based on the limited onetime
relationship counsel has with the Davises was
reasonable. Third, counsel testified that he has a good
reputation in the community as alawyer and has over
a decade of legal experience. Fourth, counse

Page 10

testified that because there is a contingency fee
agreement and because the client will be required to
pay the attorneys whatever amourt is not awarded as
attorney's fees, then the jury could appropriately use a
multiplier to increase*419 the amount of money
above what the total amount for attorney's fees would
have been had counsel charged an hourly rate.
Further, counsel requested that the jury use a
multiplier that was somew here between two and four
if they decided to award attorney's fees. Counsel
testified that, based on the amount i n controversy and
based on the eight factors under Arthur Andersen
reasonable attorney's fees for this case would be
between $25,399.99 and $90,000.00.

FN8. The factors listed in Arthur Andersen
include the following:

(1) the time and labor required, the novelty
and difficulty of the questions involved, and
the skill required to perform the lega
service properly;

(2) the likelihood ... that the acceptance of
the particdlar employment will predude
other employment by the lawyer;

(3) the fee customarily charged in the
locality for similar legal services,

(4) the amount involved and the results
obtai ned;

(5) the time limitations imposed by the
client or the circumstances;

(6) the nature and length of the professional
relationship with the client;

(7) the experience, reputation and ability of
the lawyer or lawvyers performing the
services;, and

(8) whether the fee is fixed or contingent on
results obtained or uncertainty of collection
before the legal services have been rendered
Arthur Andersen & Co. v. Perry Equip.
Corp., 945 SW.2d 812, 818 (Tex.1997).

EMC urges that, because the theory of recovery and
the evidence were limited to loan documents, the
parties engaged in only one pre-trial hearing, and the
trial lasted only three days, the workload in this case
was not especially complex and did not warrant such
alarge award of attorney's fees. Cf. Wal-Mart Sores,
Inc. v. Itz, 21 SW.3d 456, 484 (Tex.App.-Austin
2000, pet. denied) (affirming $122,058.75 attorney's
fees award when total damages awarded was
$232,330.18 in complex two week trial). Further,
EMC argues that a contingency fee agreement alone
cannot support an award of attorney's fees. See
Arthur Andersen, 945 SW.2d at 818. [FN9]
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FEN9. EMC also cites to federal cases as
support for its assertion that the attorney's
fees awarded in this case were excessive, but
these cases provide no support for the
proposition that a jury is prohibited from
increasing the amount of attorney's fees
based on factors prescribed by the Texas
Supreme Court, including the presence of a
contingency fee  agreement. See
Pennsylvania v. Delaware Valley Citizens
Council for Clean Air, 483 U.S. 711, 730,
107 S.Ct. 3078, 97 L.Ed.2d 585 (1987)
(Supreme  Court reversed increasing
attorney's fees beyond lodestar figure
because enhancing beyond one third of
reasonable lodestar fee generally not
permissible under fee-shifting statutes);
City of Burlington v. Dague, 505 U.S. 557,
567, 112 SCt. 2638, 120 L.Ed.2d 449
(1992) (increasing attorney's fees award
beyond lodestar amount based on
contingency fee agreement not permitted
under fee-shifting portions of Solid Waste
Disposal Act and Clean Water Act).

[24] However, while there are cases suggesting that
a contingency fee agreement alone cannot support an
award of attorney's fees, an award of attorney's fees
based on an attorney's testimony regarding the eight
factors listed in Arthur Andersen, including whether
there is a contingency agreement, has been upheld.
See VingCard A S v. Merrimac Hospitality Sys., Inc.,
59 S.\W.3d 847, 870 (Tex.App.-Fort Worth 2001, pet.
denied). In addition, proof of the difficulty of a
particular case is not the only factor to consider when
deciding whether attorney's fees are reasonable. See
Arthur Andersen, 945 SW.2d at 818. In this case,
counsel testified that a lawyer with his level of
experience would have charged $25,000 in legal fees
if paid by the hour and testified that, because there
was a contingency fee agreement, a multiplier of
between two and four would be appropriate to apply
in this case. The award of $91,400 was within the
range of possible awards if a multiplier was used to
caculate attorney's fees and was just over the
$90,000 figure counsel for the Davises testified was
reasonable in this case. The evidence and record met
the requirements of Arthur Andersen and provided
the jury with sufficient evidence to make a
determination of reasonable attorney's fees.
VingCard, 59 S.W.3d at 870.

Because there is evidence of some of the eight
Arthur ~ Andersen  factors  supporting  the
reasonableness of the award of attorney's fees, we
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find that the district court did not abuse its discretion
when awarding the Davises $91,400 in attorney's
fees. We, therefore, overrue EMC's third issue on

appeal.

CONCLUSION

We hold that the district court did not err by finding
the promissory note ambiguous; *420 that the
D'Oench, Duhme doctrine does not bar consideration
of the loan documents executed at the same time as
the note to supply meaning to an ambiguous note;
and that the award of attorneys fees was not
excessive. Therefore, we affirm the judgment of the
district court.

Di ssenti ng Opi nion by Justice PURYEAR.

DAVID PURYEAR, Justice, dissenting.

The mgjority turns to disclosure notices to alter the
terms of a promissory note, finding that ambiguity in
the note allows disdosure notices to be considered.
According to general principles of contract
construction and i nterpretation, however, our analysis
should be limited to the promissory note, the four
corners of which contain al of the material terms for
the home loan. Because these material terms alow
for a definite and certain legal meaning, there is no
ambi guity, and this Court should enforce the contract
as written as a matter of law. Accordingly, the trial
court erred in admi tting the disclosure notices, so this
Court should reverse and render a take-nothing
verdict against the appellees. | therefore respectfully
dissent.

Proper Interpretation of the Promissory Note

In its attempt to counter every argument in the
appellant's brief, the mgjority opinion suggests that
this is a difficult case. To the contrary, applying
general principles of contract construction leads to a
straightforward interpretation. | agree with the
majority that we must first and foremost ascertain the
true intent of the parties as expressed in the written
instrument. Coker v. Coker, 650 SW.2d 391, 393
(Tex.1983). All provisions of the contract must be
considered together so that none are rendered
meaningless. 1d. In a contract to loan money, the
material terms are the amount to be loaned, the
interest rate, the maturity date of the loan, and the
repayment terms. T.O. Stanley Boot Co. v. Bank of
El Paso, 847 SW.2d 218, 221 (Tex.1992). The
promissory note in the instant case contains all four
material terms. Paragraph 1 lists the amount to be
loaned as $390,500.00; paragraph 2 establishes an
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annual interest rate of 10.00 percent; paragraph 3
sets the maturity date at June 1, 2019; and
paragraphs 3 and 4 provide for repayment on the first
of every month to the note holder's California address
in the amount of $3,426.92, with an allowance for
prepayment of part or al of the principal at any time.

The note is therefore "legally binding" because it is
"sufficiently definite" for a court to "understand what
the promisor undertook™: a thirty-year home loan.
Sanley Boot, 847 SW.2d at 221. Since the contract
can be given a definite lega meaning, it is not
ambi guous, and the court must construe the contract
as a matter of law. Coker, 650 SW.2d at 393;
Universal C.I.T. Credit Corp. v. Daniel, 150 Tex.
513, 517, 243 SW.2d 154 (1951).

When the material terms that are actually agreed
upon are set forth in unambiguous language in one
document, the court should give no weight to a
purported description of those terms in another
document, especially when the purported description
conflicts with the clear and consistent terms of a note,
an instrument that is desgned to stand on its own.
See Jim Walter Homes, Inc. v. Schuenemann, 668
S.W.2d 324, 330-31 (Tex.1984). Insuch a situation,
the material terms should be interpreted without
reference to the other document. |d. at 330. Here,
the disclosure notices are merely supplemental
documents that serve an informational purpose and
create no obligations or rights. The use of disclosure
notices alters two material terms of the note, the
maturity date and the prepayment clause. *421
Because the four corners of the note contain the clear
terms of the loan, the mgjority should have
interpreted the note without reference to the
disclosure notices.

Paragraph 4 of the note contains clear terms for
prepayment: the appellee had the right to pay off the
remai ning principa before it was due. The principal
was due on June 1, 2019, the maturity date as
established in Paragraph 3, which was thirty years
after the first monthly payment. Because payments
on this loan were credited toward interest before
principal, the balance remaining in July 2002, only
thirteen years into the note, was still quite large.
When appellees paid $337,828.85 in 2002, therefore,
they did nothing more than pay off the balance of the
$390,500 principal. Accordingly, | would hold that
appellants and appellees have met their contractual
obligations, and that appellees are not entitled to the
difference between the amount they paid and that
listed in the disclosure notices.
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No Ambiguity as a Matter of Law

The mgjority finds that an ambiguity arises as a
resut of this lone statement: "THE TERMS OF
THIS NOTE CONTAIN PROVISIONS FOR A
BALLOON PAYMENT AT MATURITY," whichis
type-written at the top of the page before any of the
material terms are listed. Because the majority
believes that this statement opens the contract to
more than one reasonabl e interpretation--what it calls
the presence or absence of a balloon payment
obligation--it erroneously permits reference to the
disclosure notices as extrinsic evidence to interpret
the agreement.

Because the disclosure notices do not form part of
the contract, they are extrinsic evidence to which
recourse is only appropriate if the contract is
ambiguous. National Union Fire Ins. v. CBI Indus.,
907 SW.2d 517, 520 (Tex.1995). Whether a contract
is ambiguous is a question of law for the court to
decide by looking at the contract as a whole in light
of the circumstances present when the contract was
entered. Coker, 650 SW.2d at 394. A contract is
ambiguous when its meaning is uncertain and
doubtful or it is reasonably susceptible to more than
one meaning. 1d. at 393. Only when an ambi guity
exists may the court then consider extrinsic evidence
in an attempt to clarify the parties intentions.
National Union, 907 SW.2d at 520. In the present
case, the disclosure notices are not themsel ves part of
the agreement and may be considered if, and only if,
the note is first found ambi guous. The mgjority holds
that, because the balloon payment statement gives
rise to an ambiguity, consideration of the disclasure
notices is proper. By the general principles of
contract construction as elucidated by the Texas
Supreme Court, however, this contract is not
ambiguous as a matter of law. Accordingly, | would
hold that the disclosure notices were improperly
considered.

| depart from the magjority approach in two respects.
First, the majority improperly considers the parties
conflicting interpretations of the balloon payment
statement as creating an ambiguity. This is not
allowed under Texas law: "Only where a contract is
first determined to be ambiguous may the courts
consider the parties interpretation ... and admit
extraneous evidence to determi ne the true meani ng of
the instrument.” National Union, 907 S.W.2d at 520.
In construing a contract, therefore, the court must not
confuse the issue by considering the parties
interpretations.
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Second, the mgjority finds ambiguity because of
uncertainty over whether the balloon-payment
statement creates an obligation. It has long been the
law in Texas *422 that not al language of doubtful
meaning in a contract rises to the level of ambiguity.
Daniel, 150 Tex. at 517, 243 SW.2d 154. Ina more
recent opinion, the supreme court held that general
statements "cannot be stretched to impose any
obligations not aready found elsewhere in the
contract." Universal Health Servs., Inc. v.
Renai ssance Women's Group, P.A., 121 SW.3d 742,
747 (Tex.2003). When construing a contract, no
single provision taken alone has controlling effect.
J.M. Davidson Inc. v. Webster, 128 S.\W.3d 223, 229
(Tex.2003). By focusing on whether the balloon
payment statement creates an obligation, the mgjority
negates two other terms in the contract, the
prepayment clause and the thirty-year maturity date.
By these terms, the appellees could have paid off the
principal at any time between year one and year
thirty. The magjority, however, stretches the allegedly
ambiguous statement to create a balloon payment
obligation due at year fifteen, wiping out the
remai ning fifteen years and, necessarily, the interest
generated over that time. The statement at issue is
nothing more than a curious pronouncement that does
not alter the material terms of the promissory note
and therefore does not create alegal ambiguity.

If a written instrument is so worded that it can be
given a definite legal interpretation, then it is not
ambiguous, and the court as a matter of law should
construe it aswritten. Coker, 650 SW.2d at 393. As
discussed above, applying the Sanley Boot factors to
the contract at issue reveal s that all material terms for
this thirty year home note are present; therefore, the
note has a definite legall meaning and should be
enforced according to its terms. 847 SW.2d at 221.
Because the promissory note at issue can be given a
certain and definite legal interpretation, it should be
enforced as written. The note contains no ambi guity
as a matter of law; therefore, | would hold that the
trial court erred in finding ambiguity and in
considering the disclosure notices, and | would
reverse and render judgment that appellees take
nothing.
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