


reversal of existing law;

(2) it is undertaken primarily to delay or prolong the resolution of

the litigation, or to harass or maliciously injure another; or

(3) it asserts material factual statements that are false.

It is clear that Ms. Carucci's January 7, 2011 affirmation "asserts material factual

statements that are false." Further, Ms. Carucci's January 7, 2011 affirmation, with its false

statement, may be a cause for sanctions.

Several years before the drafting and implementation of the Part 130 Rilles for

costs and sanctions, the Court of Appeals (A. G. Ship Maintenance Corp. v Lezak, 69

NY2d 1, 6 [*8][1986]) observed that "frivolous litigation is so serious a problem affecting

the

proper administration ofjustice, the courts may proscribe such conduct and impose

sanctions in this exercise of their rule-making powers, in the absence of legislation to the

contrary (see NY Const, art VI, § 30, Judiciary Law § 211 [1] [b] )."

Part 130 Rilles were subsequently created, effective January 1, 1989, to give the

courts an additional remedy to deal with frivolous conduct. These stand beside Appellate

Division disciplinary case law against attorneys for abuse ofprocess or malicious

prosecution. The Court, in Gordon v Marrone (202 AD2d 104, 110 [2d Dept 1994], lv

denied 84 NY2d 813 [1995]), instructed that:

Conduct is frivolous and can be sanctioned under the court rule if

"it is completely without merit ... and cannot be supported by a

reasonable argument for an extension, modification or reversal of



existing law; or . . . it is undertaken primarily to delay or prolong

the resolution of the litigation, or to harass or maliciously injure

another" (22 NYCRR 130-1.1[c] [1], [2] ... ).

In Levy v Carol Management Corporation (260 AD2d 27,33 [1st Dept 1999]), the

Court stated that in determining if sanctions are appropriate the Court must look at the

broad pattern of conduct by the offending attorneys or parties. Further, "22 NYCRR

130-1.1 allows us to exercise our discretion to impose costs and sanctions on an errant

party ..." Levy at 34, held that" [s]anctions are retributive, in that they punish past

conduct. They also are goal oriented, in that they are useful in deterring future frivolous

conduct not only by the particular parties, but also by the Bar at large."

The Court, in Kernisan, M.D. v Taylor (171 AD2d 869 [2d Dept 1991]), noted that

the intent of the Part 130 Rilles "is to prevent the waste ofjudiciaI resources and to deter

vexatious litigation and dilatory or malicious litigationtactics (cf. Minister, Elders &

Deacons ofRefm. Prot. Church ofCity ofNew York v 198 Broadway, 76 NY2d 411; see

Steiner v Bonhamer, 146 Mise 2d 10) [Emphasis added]." The instant action, with

DRUCKMAN asserting false statements, is "a waste ofjudicial resources." This conduct,

as noted in Levy, must be deterred. In Weinstock v Weinstock (253 AD2d 873 [2d Dept

1998]) the Court ordered the maximum sanction of $10,000.00 for an attorney who

pursued an appeal "completely without merit," and holding, at 874, that "[w]e therefore

award the maximum authorized amount as a sanction for this conduct (see, 22 NYCRR

130-1.1) calling to mind that frivolous litigation causes a substantial waste ofjudiciaI

resources to the detriment of those litigants who come to the Court with real grievances

[Emphasis added]." Citing Weinstock, the Appellate Division, Second Department, in

Bernadette Panzella, P. C. v De Santis (36 AD3d 734 [2d Dept 2007]) affirmed a

Supreme Court, Richmond County $2,500.00 sanction, at 736, as "appropriate in view of

the plaintiffs waste ofjudiciaI resources [Emphasis added]. "
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considering if specific conduct is sanctionable as frivolous, "courts are required to

examine whether or not the conduct was continued when its lack of legal or factual basis

was apparent [or] should have been apparent' (22 NYCRR 130-1.1 [c])." The Court, in

Salww ex rel. Columbia Bagel. Inc. v Columbia Bagel. Inc. (6 Misc 3d 939, 943 [Sup

Ct,

New York County 2004]), held that "[i]n assessing whether to award sanctions, the Court

must [*9]consider whether the attorney adhered to the standards of a reasonable attorney

(Principe v Assay Partners, 154 Mise 2d 702 [Sup Ct, NY County 1992])."

"Nothing could more aptly be described as conduct completely without merit in

... fact' than the giving of sworn testimony or providing an affidavit, knowing the same to

be false, on a material issue." (Sanders v Copley, 194 AD2d 85, 88 [ld Dept 1993]). The

Court, in Joan 2000. Ltd. v Deco Constr. Corp. (66 AD3d 841, 842 [2d Dept 2009]),

instructed that "[c]onduct is frivolous it ... asserts material factual statements that are

false."In Curcio v J.P. Hogan Coring & Sawing Corp. (303 AD2d 357 [2d Dept 2003]),

plaintiffs counsel falsely claimed that the parties orally stipulated to a settlement of an

employee discrimination case. The Curcio Court, at 358, held that "the conduct of

[plaintiffs counsel] was frivolous because it was without merit in law and involved the

assertion ofmisleading factual statement to the Clerk of the Supreme Court (see 22

NYCRR 130-1.1 [c] [1], [3])." (See Gordon v Marrone, supra; In re Ernestine R., 61

AD3d 874 [2d Dept 2009]; Glenn v Annunziata, 53 AD3d 565 [2d Dept 2008]; Miller v

Dugan, 27 AD3d 429 [2d Dept 2006]; Greene v Doral Conference Center Associates, 18

AD3d 429 [2d Dept 2005]; Ofman v Campos, 12 AD3d 581 [2d Dept 2004];

Intercontinental Bank Limited v Micale & Rivera, LLP, 300 AD2d 207 [ld Dept 2002];

Tyree Bros. Environmental Services, Inc. v Ferguson Propeller, Inc., 247 AD2d 376 [2d

Dept 1998]).

Therefore, the Court will examine the conduct of Margaret E. Carucci, Esq. and

DRUCKMAN LAW GROUP PLLC in a hearing, pursuant to 22 NYCRR § 130-1.1, to:

determine ifMargaret E. Carucci, Esq. and DRUCKMAN LAW GROUP PLLC engaged



in frivolous conduct; and, allow Margaret E. Carucci, Esq. and DRUCKMAN LAW

GROUP PLLC a reasonable opportunity to be heard.

Conclusion

Accordingly, it is

ORDERED, that the instant complaint, Index No. 22268/08, is dismissed with

prejudice; and it is further

ORDERED, that the Notice ofPendency filed with the Kings County Clerk on July

31,2008, by plaintiff, DOWNEY SAVINGS AND LOAN ASSOCIATION,

F.A., in an action to foreclose a mortgage for real property located at 70 Somers Street,

Brooklyn, New York (Block 1542, Lot 21, County of Kings), is cancelled and discharged;

and it is further

ORDERED, that it appearing that Margaret E. Carucci, Esq. and DRUCKMAN LAW

GROUP PLLC engaged in "frivolous conduct," as defined in the Rules of the Chief

Administrator, 22 NYCRR § 130-1 (c), and that pursuant to the Rules of the Chief

Administrator, 22 NYCRR § 130.1.1 (d), "[a]n award of costs or the imposition of

sanctions may be made ... upon the court's own initiative, after a reasonable opportunity

to be heard," this Court will conduct a hearing affording Margaret E. Carucci, Esq. and

DRUCKMAN LAW GROUP PLLC "a reasonable opportunity to be heard" before me in

Part 27, on Monday, September 12, 2011, at 2:30 P.M., in Room 479, 360 Adams Street,

Brooklyn, NY 11201; and it is further

ORDERED, that Ronald David Bratt, Esq., my Principal Law Clerk, is directed to

serve this order by first-class mail, upon: Margaret E. Carucci, Esq., Druckman Law

Group PLLC, 242 Drexel Avenue, Suite 2, Westbury, NY 11590; and, DRUCKMAN

LAW GROUP PLLC, 242 Drexel Avenue, Suite 2, Westbury, NY 11590. [*10]

This constitutes the Decision and Order of the Court.
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HON. ARTHUR M. SCHACK

IS.C.
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