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N THE COURT OF COMMON FLEAS
CLERMONT COUNTY, R0 .
- ER221 py my as
DEUTSCHE BANK NATIONAL . CaeNo2008CVESGF-,. ...
TRUST COMPANY, ap Trustee ander TS
ik Pooling and Servicing Agreement : TR
dsred 22 of November 1, 20403, i
GIAMYF Trust 2008-E045, . Judpe'W. Konneth Znk
Plaintiff,
v. {  FINDINGS QR FACT AND
: CONCLUBIONS OF LAW
STEVE M. FECK, ¢ 6.,
¢ Defendants.
Thomay L. Haaderson, Esq,, Attarney for Plaintid, mmrwthamro Eax 5484,
Cincmpai, OF 45201
Dunkl L. MeGotkey, Exg, Aftoruey far Defndants, 125 Meigs Street, Seadusky, OH
44870

Nicholsx J. Punted, Esq., Atterney for The Upited States of Ameriwa, 221 Esgt Fourth
Stroat, Sulie 400, Clhremuaty, OH 45202

Absn B, Weioberg, Bag., Attorney for The State of Ohio, 33 West Lakeckle Aveane, Saite
200, Cleveland, OF 44113

This mates came befers the Coant fir beneh trial on Juoe 10, 2010, with (b tase otdered

dismizze] For Jack of subject madter miediction  Plaintifl Ueutsche Benk Watione! Trust
Company, pa Traxtee under the Pooling and Barvicing Agresment deted a¢ of Nuvembher |, 2005,
GSAMP Trust 2005-HES (“Plainil) thereefler fimely submmittect ity requtst for fudicgs of fact
and conclasions of 1o on June 11, 2010, Both Pluiotiff snd Defendama Sterve M. xpd Michelle
R‘Fuckt“ﬂ;hmmﬁmncdﬂrdrmupmndfmﬁngmfflﬂuudwlusimﬂhwwiththa

Coumt on Angust 4, 2H0, Having reviewed the partles’ propomls, the Cort's findlngs of fast
and sooclusions of law Eallaw bebrey
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FINDINGS OF FACT

l. The partica appeared before the Court for benck trig] on Jume 10, 20)0, each side bemg
repragented by eounsel,

2. The Comrt granted Platetdf s msfion in lizdne to cicheds the westimony of Defendant'
proffored expart witpeas banc MelDormell, findmg her 1ate disclomure untmely and
waduly prejusicial to the PlaleiT

3. Tha parties stipninicd the Fllawing facts e cvidetce:

2 Deferdart Steve M. Feck spplied for a loen vo fnance the purchase of teal
propetty commonly koown 33 1303 Boity Jarc Lape, Amells, D 45102 {1he
“Proparty™).

b. Defetdants, s hsband and wife, received fob Bmople ttle to the Propety by
virtue of @ Sorvivorship Desd duted May 25, 2005, This deod was originally
retanded with the Clammont Conusty Retandés om My 25, 2005 in Officiz] Recond
Volwo: No. 1875, page 2070, end was ro-recorded on October 3, 2005 ie Ofcial
Retord Volume Ma. 1910, page [977.

¢. Defmmdant Bieve b, Fock volaniarily exsewed m adjostily s promissory pote
(the “Note™) dated May 23, 2005 in the princlpal smount-of SH080008 —the———
Note vae eriginally paysble oo SouthStar Fusding, LLC {"SouthStar'™).

d Tha mortgage securing paymoent of the Note {the “Morigags™ was moonded with

the Clemoont County Recorter am Mey 25, 2005 in Cfclal Recond Yolume Ne.
1879, page 2072
. Deindent Sieve W, Feck ceased making peymept= oo the Noe.

f. Defondemt Srowe M. Feck i1 oot curpantly rskiop paymvents cn the Nate.
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£. Tefendants reside st tha Preperty.

b Dofendants recsive mail o the Propesty.
Plaimtifl proceeded with im case by prescnting the tesimony of Christopher Spradling
(“Syracling™, & repressatative of Litton Loan Scrvielng (“Litton™),
Speadling testified that Tithen ected ms Sevice for the GBAMP Trust 2005-HES, the
spouyitized trust under which Plaint f verved s Trosies and inta which: the mortgage loao
ot isaue waa allcgedly placed as of November 1, 2005,
Spwadling fanber testified twt Littom, in itx roie a3 Segvicer, wax responadble for
collecting monthly payments from Deéfepdatits wod for Seepling and maknia ning recavds
i ¢exmectivn with Defendants’ aecotint,
Spradling testified that Litton, in itz rale ae Servicez, was not respeneible fer Yesping the
criginah logn file presumably comnining tha original mubject Nota.
Spoadling had oo dimet personal knoededpe a8 bo whetla of oot PLalntiff reeeived zctaal
poiseasion of the Note wheon the GSAME Trust 2005-HES was farmed or whether il kad
tecaived posseaslon OF the Nods at Uns dine it fibod s ooorpladn 1o this mater.

All business reconds offeved by Plaintiff wom adminted inte evidance with the maeption

of Ewhibit 4, which wes txcuded an hearsay, Buwhibit 4 vas £ letter fraon TP Mot —er——

Trust Company, N.A., a3 Custodien, jomtly addeegsed to Plaintiff and Litten Loan
Sarvicing and GS Mortgepe Securitics Corporation. Spradling ideatified Exhibit 4 ws the
toifial Certification of Custodian purtuant to the subject Pooling snd Servicing
Agreemment Dated a3 of Nowatber i, 2005, (G5 AMP Trast 2095-HES.

10, Plaitiff prothuced the ariginal Note end Meripage st trinl.


Robert John Wright
Highlight

Robert John Wright
Highlight

Robert John Wright
Highlight


WIW/30/201 /7T (4230 B CLERR OF COLRTS At e 513 732 704 P. 005/C08

11, By way of s Allange to the originsl Note, tie: Nola was 2t some paii fransferred froig
SeuthSar Funding by blaok indomeroeat

17, The Morigage wes 28%igned (0 Plaintff by e ingtremend dated April 21, 2008 amd
recorded with the Clemont County Recondes on May 1; 2008, in Official Ruooid Yolurne
No. 2122, page 1306,

13. Defeméants proffared no wvidencr at mial,

CONCIAISIONS OF 1.4W

1. Wien n iostvmert is indomsed in blari, it bocomes paysble 5 bearer and may be
negatiated by transfer of posyeasion alonz until speciaily indormed. Fec R.C. 1303.25(8)

2, CivR. 17{A)} reciine that all setbany be prosccuted in the Dame of the real party in
interest. See ChvR. 1T(A).

3. Where & party iacks 2 real ipierest in the subject matter of the setion, it 1ok sapding to
invole the Comrt's jurisdiction. Sec, a.g., Sate ex rel Dalimw v Ot of Comomon
Firas (1573),35 Ohio 5t.3d 176, 98 NE.2d 515, at syliabus,

4, The holder of rights or intevest bn property is & nocstry party to s foretlomrs artion. I

Weils Farge Bak N.4. v. Jordon, Bightk District Ne. 51675, 2009-Ohlo1092, st §12
feltations crnatied).

S. Where # phuintiff in & foreclomure acticn {3 not the rmal party in inlerest a3 of the Eling of
it ¢omplaint, digmizgal of the complaint withou prejudics 88 to s re-filkng 11 e
appropriatc remady. Sec Fells Forgo Bank NA v fyed, 178 Ohio App.3d 285, 2008-
Oblo-4603, 897 o E.2d 722.

6. In light of the Mote's transfer Gom SewthStar by undated Mamk indersomeme and the
tegtimeny of & witness withowt direes persomal kpowledge as 10 the timing of the MNote's
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potnal yecelpt by PlainG S, the evidence offered by Plaintiff during trisl was insufficiest to
prove tha il actwally hebd the Mot an Apn 16, 2008, the day it filed ita complaint.

7. In light of the Aprl 21, 2008 cxetution die: of the Moetgare sssignment @ PiaintifT, e
Counl concludes that PIADtE Jecked the ability o parmue mxecuticn of mny judgment
Rgainst the Property 2t the Hme it requestsd sush rekief on Aprd 16, 2008,

¥ By producing the ariginal Note at irial, Plaiat {f proved that 1t wae the holder of the Noto
oo Jume 16, 2010 with the simegponding right G enforen it ax of tha time.

9. By vittue of the assigament dated Apei] 21, 2008 sed recordad with the Clermnnt County
Racoeder cm May 1, 2008, in Official Reeerd Volume No. 2122, page 1206, the Court
cotichides that Plalatif held the Morigase as of hae 10, 20140,

19, Becase Plamtiff filed (o cetablish by a preponderenca of the cvidence thet i presassad
the Note st the Hme it filed 1ty eompialo, the Court conchides that i lacks snbject marter
jurisdiction t2 adjudicate the fighes of the partles and ondems the metier djnmizsed withoot
prejodios is to its re-filing,

IT IS 50 ORDERED.

)

ha

Dayn o - KENWETH ZUK
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IN THE COURT OF CCMMON FLEAS

CLERMONT COQUNTY, O30
) Wik =5 ﬁHH:Sﬂ
QLB GE i 2

1) 7]

DEUTSCHE BANK . Casa No.:™ 'lf-:'[#i"'
MATIONMAL TRUST COOMPARY )
Plaintiff,
Tudge W, Etnnezh Zuk
-V, -
STEVEM. FECK ot al

Defendants.

ENTRY OVERRULING MOTION MOB RECONSIDERATION

The Maticn for Peconsideration filed by the Tafendar daved July 2%, 2010 s DENIED.

Both partics are 551! requestsd i sebende their proposed Findinga of Pact end Concluzions of Law
by Avgwa 11,2010,

S

IT I5 80 ORDERED.
JUDG3E, W. uk
Clermont County Coget of Corsmen Pleas
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